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Oddities  of  the  Law. 


Oddities   of   the    Law. 


i. 

treason. 

THE  crime  of  Treason  in  this  present  year  of  grace 
is  pretty  accurately  known  and  denned  ;  it  has 
been  explained,  and  labelled,  and  legislated  upon, 
until  it  is  a  substantial  and  definite  something, 
which  can  neither  be  contracted  nor  expanded^ 
and  which  embraces  so  much  and  no  more. 

Before  the  commencement  of  the  Sixteenth 
Century,  Treason  was  not  so  defined  ;  it  was 
elastic,  and  it  practically  meant  doing  or  saying 
anything  that  the  King  or  his  Ministers  did  not 
like.  Had  you  in  those  mediaeval  times  run  away 
with,  and  married,  the  King's  cook  ;  and  had  the 
King  in  consequence  thereof  been  obliged,  on  the 
evening  of  your  offence,  to  put  up  with  cold  meat, 
and  to  spend  the  early  hours  of  the  night  in  con- 
sidering the  servant  problem,  the  odds  were  that 
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his  Majesty's  Attorney-General  could  have  framed 
an  indictment  meeting  your  case. 

Were  you  honoured  with  a  command  to  shoot 
with  his  Majesty,  and  did  you  "bag"  the  stag 
or  bird  which  should  have  fallen  to  your  Sovereign's 
skill,  the  then  Lord  Chief  Justice,  in  a  wooden 
headed  address  to  a  jury  some  ten  days  later,  would 
have  explained  that  your  particular  crime  was 
exactly  the  one  that  the  Statute  was  meant  to  hit. 

While  Henry  VIII.  was  King,  one  of  the  Treasons 
enumerated  in  our  Statute  Book  consisted  in  judg- 
ing or  believing  the  King  to  have  been  lawfully 
married  to  Anne  of  Cleves.  In  the  same  reign  it 
was  made  Treason  for  a  Welshman  to  steal  cattle, 
whilst  the  life  of  anyone,  who  uttered  an  execration 
against  his  Majesty,  was  not  worth  five  minutes 
purchase.  Edward  IV.  whilst  hunting  killed  the 
favourite  buck  of  a  gentleman,  who  thereupon 
wished  it  horns  and  all  in  the  King's  belly.  For 
this  wish,  the  gentleman  in  question  was  convicted 
of  Treason  and  executed.  A  like  fate  awaited  a 
citizen  of  London,  who  said  he  would  make  his 
son  heir  of  the  Crown  (the  sign  of  the  house  in 
which  he  lived)  :  whilst  a  clergyman  paid  the 
extreme  penalty  for  writing  Treasonable  passages 
in  a  sermon  never  preached  and  never  published. 

In  short  Treason,  like  the  weather,  was  always 
with  our  ancestors  ;  and  we  can  hardly  wonder 
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that  the  Legislature,  in  one  of  their  periodic  and 
spasmodic  attempts  to  codify  the  law,  commenced 
a  new  statute  by  stating  that  "  no  man  knew  how 
"  he  ought  to  behave  himself,  to  do,  speak,  or  say, 
"  for  doubt  of  such  pains  of  treason,"  etc. 

The  number  and  diversity  of  offences  (real  or 
imaginary)  accounted  Treason,  and  for  which  a 
painful  death  was  provided  were  rendered  the 
more  alarming  by  the  partiality  of  the  Judicial 
Bench.  Judges,  in  those  days,  were  the  servants 
of  the  Crown  ;  and,  whilst  it  was  considered  desir- 
able that  they  should  do  justice  as  between  subject 
and  subject,  it  was  their  paramount  duty  to  secure 
a.  conviction  in  the  case  of  State  prosecutions. 
What  were  they  appointed  for  but  to  exterminate 
the  King's  enemies,  or  why  were  they  there  at  all 
if  they  did  not  when  necessary  coerce  a  too-sensitive 
jury? 

In  the  reign  of  James  II.,  four  judges  (Jones, 
Montague,  Neville  and  Charlton)  were  removed 
from  office  because  they  would  not  undertake, 
before  a  case  was  heard  by  them,  that,  when 
such  case  was  heard,  a  verdict  agreeable  to  the 
Crown  would  be  returned  ;  and  the  Attorney- 
General  was  also  dismissed  for  declining  to  violate 
the  law.  True  that  these  dismissals  did  not 
occur  in  connection  with  a  Treason  trial,  but 
they  sufficiently  illustrate  the  pressure  that  was 


io  ODDITIES   OF  THE   LAW. 

brought  to  bear  on  the  Bench  in  cases  in  which 
the  State  was  concerned. 

The  prisoner,  on  trial  for  his  life,  was  not 
told,  and  very  probably  did  not  know,  exactly 
what  his  alleged  offence  was  until  the  trial 
came  on  ;  consequently  he  might  be  somewhat 
embarrassed  in  obtaining  witnesses  to  prove  his 
innocence.  His  Majesty's  Attorney-General  (pre- 
sumably one  of  the  ablest  Counsel  in  the  realm) 
prosecuted,  whilst  the  prisoner  was  not  allowed 
any  Counsel  at  all.  If  the  prisoner's  speech 
to  the  jury  seemed  likely  to  prove  convincing, 
it  was  explained  from  the  Bench  that  he  was 
becoming  irrelevant,  and  his  subsequent  remarks 
were  interrupted  at  definite  intervals. 

The  Bench  also  endeavoured  to  hold  the  jury 
well  in  hand,  as  is  illustrated  by  the  following 
case  :  In  1554  Sir  Nicholas  Throckmorton  was 
indicted  for  High  Treason,  and,  as  there  was 
little  or  no  evidence  against  him,  the  jury  had 
the  temerity  to  bring  in  a  verdict  of  "  not 
guilty."  Whereupon  "  the  twelve  good  men 
and  true "  were  dealt  with  as  follows  :  Four 
were  let  off  on  apologising  to  the  judges,  and 
expressing  due  contrition  for  their  offence  ;  it 
was  proposed  to  fine  three  £2,000  each,  and  the 
remaining  five  1,000  marks  each  :  and  the  eight 
jurymen,  who  were  to  be  fined,  were  imprisoned 
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for  some  months.  Ultimately  they  all  made 
a  humble  apology  to  the  Court  ;  and  it  would 
appear  that  the  larger  part  of  their  fines  was 
remitted  :  though  this  would  seem  to  have  been 
done  less  from  motives  of  leniency  than  because 
in  some  cases  they  had  not  the  wherewithal 
to  pay. 

This  case  had  a  salutary  effect  in  warning 
future  juries  to  return  a  verdict  agreeable  to 
the  Crown  and  not  one  agreeable  to  their  own 
consciences  :  though  there  is  at  least  one  later 
case  in  which  a  jury  went  astray  again  and 
had  to  be  punished  for  a  righteous  verdict. 
Fines  and  imprisonment  were  not  however  the 
only  weapons  on  which  the  Crown  relied  when 
dealing  with  jurymen  :  for  the  Sheriff  was 
generally  a  creature  of  the  King,  and  it  was 
his  business  to  "  pack "  the  jury,  or  in  other 
words  to  select  jurymen  who  were  "  favourably 
disposed "  to  the  State.  If  he  failed  in  this 
duty,  he  risked  his  office  and  courted  disgrace. 

The  punishment  inflicted  on  a  man  convicted 
of  Treason  was  to  "  return  to  the  prison  from 
"  whence  you  came,  and  from  thence  to  be 
"  drawn  to  the  place  of  execution  ;  when  you 
"  come  there,  you  must  be  hanged  by  the  neck, 
"  but  not  till  you  are  dead,  for  you  must  be 
"  cut  down  alive  "  (here  follows  a  direction  for 
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the  mutilation  of  the  prisoner  while  alive,  and 
then  the  sentence  proceeds)  :  "  Then  your  head 
"  must  be  severed  from  your  body,  and  your 
"  body  divided  into  four  quarters,  and  these 
"  must  be  at  the  King's  disposal." 

A  woman,  convicted  of  Treason  (and  in  her 
case  the  murder  of  her  husband  was  accounted 
Petty  Treason,  and  was  followed  by  the  same 
punishment  as  High  Treason)  was  tied  to  a 
stake,  and  then  strangled  and  burnt.  But, 
unfortunately  for  some  of  these  victims,  the 
strangling  was  occasionally  done  in  so  careless 
or  clumsy  or  ineffectual  a  manner  as  hardly  to 
mitigate  the  pain  of  the  burning.  In  the  year 
1726,  Catherine  Hayes  was  sentenced  to  the 
punishment  in  question  for  the  murder  of  her 
husband.  As  the  sentence  was  being  carried 
into  effect,  the  flames  suddenly  leapt  up  and 
scorched  the  executioner's  hands,  forcing  him  to 
drop  the  short  rope  with  which  he  was  trying 
to  strangle  the  prisoner.  For  nearly  half  an 
hour,  the  wretched  woman  continued  to  writhe 
and  scream  in  her  agony  whilst  she  vainly 
struggled  to  push  the  burning  faggots  away 
from  her. 

The  "  Bloody  Assizes r  in  1685,  following  on 
Monmouth's  abortive  rebellion,  was  probably 
responsible  for  the  greatest  number  of  victims 
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executed  on  any  one  occasion.  The  lowest 
estimate  of  the  persons  who  suffered  the  extreme 
penalty  on  that  one  circuit  is  320,  another 
estimate  is  600,  and  yet  another  700. 

During  the  Eighteenth  Century  many  executions 
for  Treason  occurred,  both  after  the  attempt  of 
the  Young  Pretender  in  1745  to  establish  his 
right  to  the  English  throne,  and  subsequently, 
during  the  lengthy  wars  with  France  and  at  the 
time  of,  and  after,  the  union  with  Ireland.  The 
men  who  fought  for  "  Prince  Charlie "  ;  the 
men  who  furnished  State  secrets  to,  or  aided, 
the  French  ;  and  the  men  who  fomented  rebel- 
lions in  Ireland  ;  were  all  dealt  with,  if  and 
when  caught,  with  uncompromising  severity  : 
though  the  extreme  rigour  of  the  above  men- 
tioned sentence  was  not  in  the  later  of  these 
cases  carried  out  in  its  entirety. 

Members  of  the  peerage  were  sentenced  to  the 
same  punishment  for  Treason  as  ordinary  indi- 
viduals, but  in  consideration  of  their  rank  the 
King  was  accustomed  to  commute  the  penalty 
into  being  beheaded. 

It  is  perhaps  superfluous  to  add  that  hanging 
is  at  the  present  time  the  punishment  for  Treason, 
and  that  any  person  suffering  this  penalty  in 
the  existing  state  of  our  laws  richly  deserves  his 
fate. 
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II. 

Cfee  Deatb  Sentence. 

THE  past  century  has  witnessed  many  improve- 
ments, social,  moral  and  intellectual,  revolutionising 
our  every  day  life.     Among  such  improvements 
not  the  smallest  or  least  important  one  is  that 
connected  with  our  legal  procedure,   which  was 
in   a   deplorable   condition   some   80   years  since? 
-•-  In  the  present  state  of  our  laws  and  of  public 
opinion   it   is  hard   to   realise   that,   less   than   a 
century  ago,  the  executioner's  rope  provided  the 
fitting  penalty  for  between  150  and  200  separate 
crimes.      The    Editor    of    Blackstone's    Commen- 
taries, writing   in   the  year   1825,   remarks   that, 
*'  it  is  a  melancholy  truth  that  among  the  variety 
"  of  actions  which  men  are  daily  liable  to  commit, 
"  no  less  than  160  have  been  declared  by  Act  of 
"  Parliament    to   be    felonies   without    benefit    of 
"  clergy,  or,  in  other  words,  to  be  worthy  of  instant 
"  death." 

Amongst  the  crimes  for  which  the  death  penalty 
was  exacted  were  burglary,  housebreaking,  forgery, 


THE  DEATH  SENTENCE.  15 

cutting  and  maiming,  returning  from  transporta- 
tion, poisoning  racehorses,  attempting  to  poison 
persons,  arson,  stealing  an  heiress,  being  seen 
for  one  month  in  the  company  of  persons  who 
call  themselves  Egyptians  (or  gypsies),  larceny 
above  the  value  of  12  pence,  stealing  a  sheep, 
etc.,  etc.  The  limit  of  12  pence  was  fixed  in 
Saxon  times,  when  money  was  far  more  valuable 
than  at  a  later  period,  and  when  that  modest 
sum  was  sufficient  to  purchase  a  pasture-fed  ox. 
Judge  Stephen  points  out  that  "  the  progressive 
"  reduction  in  the  value  of  money,  while  death 
"  continued  to  be  the  sentence  for  theft  to  the 
"  same  amount  as  before,  justified  the  complaint 
"of  Sir  H.  Spelman,  that  while  everything  else 
'*  became  dearer,  the  life  of  man  had  continually 
"  grown  cheaper." 

For  some  persons,  however,  hanging  was  too 
mild  a  punishment.  In  a  work  published  in 
1701,  entitled  "  Hanging  not  Punishment  enough 
for  Murtherers,  Highwaymen,  and  Housebreakers," 
the  author  says,  "  my  opinion  is,  that  the  present 
"  laws  that  relate  to  murtherers,  highwaymen,  and 
"  house-breakers,  are  too  favourable,  and  insuffi- 
"  cient  for  the  end  they  are  intended.  I  acknow- 
"  ledge  that  the  spirit  of  Christianity  disposes  us 
"  to  patience  and  forbearance.  But  I  must  beg 
"  leave  to  say,  that  they  who  show  no  mercy 
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"  should  find  none  ;  and  if  hanging  will  not 
"  restrain  them,  hanging  them  in  chains  and 
"  starving  them,  or,  if  murtherers  and  robbers 
"  at  the  same  time,  or  night  incendiaries,  break- 
"  ing  them  on  the  wheel,  or  whipping  them  to 
"  death,  a  Roman  punishment,  should." 

Again,  in  the  year  1731,  in  a  tract  entitled 
"  An  essay  humbly  offered  for  an  Act  of  Par- 
"  liament  to  prevent  capital  crimes,  and  the  loss 
"  of  many  lives,  and  to  promote  a  desirable  im- 
"  provement  and  blessing  in  the  nation,"  the 
author  recommends  "  breaking  on  the  wheel,"  or 
"  by  twisting  a  little  cord  hard  about  the  arms  or 
"  legs,  which  would  particularly  effect  the  nerves 
"  and  sinews  and  the  most  sensible  parts,  to  produce 
"  the  keenish  anguish,  under  which,  as  there  would 
"  be  some  time  before  they  will  expire,  they  will 
"  suffer  the  pain  of  many  deaths  in  one." 

Rewards  were  offered  for  the  conviction  of 
certain  classes  of  offenders,  according  to  the  fol- 
lowing scale,  viz.,  highwaymen,  coiners,  burglars 
or  housebreakers,  £40  ;  persons  returning  from 
transportation,  £20  ;  and  sheep  stealers,  £10. 
Whereupon  a  busy  and  flourishing  trade  at  once 
commenced,  in  which  false  swearing  and  the 
corruption  of  innocence  played  a  prominent  part. 
Victims  were  brought  up  at  assize  after  assize, 
to  be  convicted  of  crimes  which  they  had  been 
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induced  to  commit  by  those  who  swore  their 
lives  away  in  order  that  they  might  obtain 
"  blood  money."  '^In  1816,  some  police  officers 
actually  employed  three  ignorant  Irish  rustics, 
and  instructed  them  how  to  manufacture  bad 
shillings  ;  and  then  raided  the  house,  and  tried 
to  swear  away  the  lives  of  the  Irishmen.  Luckily, 
the  presiding  judge  had  his  suspicions  aroused  by 
something  which  transpired  in  the  course  of  the 
case  :  and,  as  a  result  of  rigorous  inquiries,  the 
police  officers  in  the  end  met  the  fate  which  they 
so  thoroughly  deserved,  and  their  dupes  escaped. 
Such  a  satisfactory  conclusion  however  seems  to 
have  been  very  rare. 

Extreme  youth  appears  to  have  afforded  little 
or  no  protection,  for  in  the  I7th  Century  a  boy 
of  eight  years  of  age  was  hanged  at  Abingdon 
for  setting  fire  to  two  barns.  Qn  the  following 
century  a  boy  of  ten  was  found  guilty  of  mur- 
dering a  little  girl  of  five  :  and  all  the  judges 
unanimously  decided  that,  as  there  appeared  in 
his  whole  behaviour  plain  tokens  of  a  mischievious 
discretion,  he  was  a  proper  subject  for  capital 
punishment.  In  1833,  a  child  of  nine  was  sen- 
tenced to  death  for  housebreaking.  His  offence 
consisted  in  breaking  a  pane  of  glass  in  a  shop 
window,  thrusting  his  hand  through  the  aperture, 
and  stealing  fifteen  pieces  of  paint  worth  2d. 
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The  convict  was  not  hanged,  and  did  not  meet 
with  an  instantaneous  death,  as  at  the  present 
time  ;  but  the  rope,  fastened  at  one  end  to  a 
tree  or  gallows,  was  tied  at  the  other  end  round 
the  prisoner's  neck  as  he  sat  in  the  executioner's 
cart.  The  executioner  whipped  up  his  horse, 
and  the  removal  of  the  cart  caused  the  culprit 
to  be  left  swinging  in  the  air.  There  he  hung, 
gasping  out  his  life,  in  the  midst  of  a  huge  con- 
course of  people,  who  had  come  to  see  him  die. 
To  these  spectators  he  had  previously  been  en- 
couraged, or  at  any  rate  allowed,  to  address 
any  remarks  which  he  deemed  expedient  ;  and 
occasionally  the  wretch's  oration  would  be  cut 
short  at  the  request  of  the  crowd,  who  might 
think  that  he  was  speaking,  not  because  he  had 
anything  to  say,  but  because  he  desired  to  spend 
a  few  extra  moments  on  this  side  of  the  grave. 
They  had  come  to  see  the  "  fun,"  and  did  not 
desire  too  long  a  delay."" 

In  England  the  prisoner  was  sentenced  to  be 
hung  by  the  neck  until  dead  ;  but  in  Scotland 
and  Ireland  there  was  a  time  limit  of  half-an- 
hour,  whence  peculiar  circumstances  might  some- 
times arise.  In  1728,  a  Scotchwoman,  Margaret 
Dixon  was  alive  when  cut  down  at  the  end  of 
half-an-hour.  Having  been  duly  hung  according 
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to  the  Law  of  Scotland,  she  was  released  from 
the    consequences    of    her    crime. 

It  is  said  that  in  Ireland  the  officials  some^ 
times  allowed  the  convict's  friends  and  relations 
to  support  him  by  the  legs,  and  so  remove  the 
strain  from  his  neck  :  and,  in  this  connection,  a 
story  is  told,  which,  whether  true  or  not,  is  too 
good  to  be  lost.  A  man  called  Mahony,  hung 
for  murder,  was  (so  it  is  related)  cut  down  alive 
as  a  result  of  his  relations'  kind  assistance. 
Later  on  Mahony  was  hit  over  the  head  and 
killed  by  a  Mr.  Donovan,  who  was  thereupon 
prosecuted  for  murder.  Donovan  however 
escaped,  on  the  ground  that  Mahony  was  already 
legally  dead,  and  therefore  incapable  of  being 
murdered. 

r  — 

^Jn  the  case  of  an  especially  brutal  murder  the 
right  hand,  with  which  the  prisoner  committed 
his  crime,  would  not  improbably  be  cut  off 
before  the  more  serious  part  of  the  sentence 
was  carried  into  effect  :  and  subsequently,  after 
execution,  the  murderer  would  be  hung  from 
a  gibbet  in  chains,  as  near  as  possible  to  the 
place  where  the  crime  was  committed.  The 
legality  of  this  sentence  (which  was  frequently 
inflicted)  was  especially  recognised  and  retained 
by  an  Act  of  Parliament  passed  in  the  reign  of 
George  II.  The  gibbetting  of  the  convict's 
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body  seems  to  have  been  borrowed  from  the 
Civil  Law,  which  says  that,  besides  the  terror 
of  example,  it  is  a  "  comfortable  sight  '  to  the 
relations  and  friends  of  the  man  who  is  mur- 
dered ! 

Did  the  fact  that  the  penalty  for  stealing  a 
sheep  or  forging  a  five  shilling  stamp  was  death 
deter  the  criminal,  and  did  public  executions  act 
as  warnings  ?  Not  one  whit.  They  simply 
encouraged  crimes.  Our  worthy  Blackstone 
says,  that  "  so  dreadful  a  list '  of  offences 
punishable  by  death  "  instead  of  diminishing, 
"  increased  the  number  of  offenders.  The  in- 
"  jured,  through  compassion,  will  often  forbear 
"  to  prosecute  ;  juries,  through  compassion,  will 
"  sometimes  forget  their  oaths,  and  either  acquit 
"  the  guilty  or  mitigate  the  nature  of  the  offence  ; 
"  and  judges,  through  compassion,  will  respite 
"  one  half  of  the  convicts,  and  recommend  them 
"  to  the  royal  mercy.  Among  so  many  chances 
"  of  escape,  the  needy  and  hardened  offender 
"  overlooks  the  multitude  that  suffer  ;  he  boldly 
"  engages  in  some  desperate  attempt  to  relieve 
"  his  wants  or  supply  his  vices  ;  and,  if  unex- 
"  pectedly  the  hand  of  justice  overtake  him,  he 
"  deems  himself  peculiarly  unfortunate  in  falling 
"  at  last  a  sacrifice  to  those  laws,  which  long 
"  impunity  has  taught  him  to  contemn." 
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Another  writer  remarks  that,  "  an  execution 
"  leads  to  crime  by  bringing  the  hardened  and 
"  daring  together.  No  picture  that  has  been 
"  drawn  of  the  scenes  which  commonly  take 
"  place  around  the  scaffold  can  be  too  highly 
"  coloured  for  a  representation  of  what  may  be 
"  seen  on  the  morning  of  an  execution  in  the 
"  neighbourhood  of  Newgate." 

Public  executions  were  simply  brutal,  dis- 
gusting, drunken,  orgies  ;  so  many  degrading 
exhibitions  annually  provided  by  Parliament, 
and  so  many  opportunities  of  watching  some 
poor  wretch  struggling  and  gasping  out  his  life, 
which  acted  as  an  agreeable  variation  or  change 
from  the  gin-palace  or  the  disorderly  house.1 
The  rich  paid  their  £2,  £5  or  £10  (according 
to  the  notoriety  of  the  criminal  or  his  crime) 
to  secure  a  view  of  the  gallows  ;  and  the  less 
wealthy  surged  round  in  their  thousands,  mostly 
drinking,  cursing,  and  singing  ribbald  songs. 
Mothers  brought  their  little  children  to  see  the 
sight  ;  and  boys  were  sometimes  given  a  holiday 
from  school  in  order  that  they  might  attend. 
Not  infrequently  the  great  surging  crowd,  driven 
back  by  the  officers,  or  desiring  to  return  to  its 
place  of  origin  after  the  hanging  was  over, 
crushed  and  trampled  on  women  and  children, 
causing  wounds  and  death.  Indeed  doctors 
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and  surgeons  generally  had  a  busy  time  after 
an.  execution. 

And  the  poor  wretch,  who  was  to  be  hung, 
what  effect  had  all  this  on  him  ? 

Provided  his  crime  was  not  an  unpopular  one, 
he  often  regarded  his  execution  as  a  triumphant 
progress  from  this  world  to  the  next,  an  oppor- 
tunity for  dressing  in  all  his  finery,  for  accepting 
bunches  of  flowers  such  as  had  never  previously 
come  in  his  way,  and  for  making  a  speech  in 
which  he  could  say  pretty  much  what  he  wished. 
If  he  bore  himself  bravely,  and  died  "  game," 
he  acquired  considerable  glory  ;  and  he  knew 
that  everyone  had  come  to  see  him,  and  that, 
as  a  person  just  about  to  be  launched  into 
eternity,  he  was  of  some  importance  and  interest. 
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III. 


IN  olden  days  witches  were  regarded  as  hostes 
humani  generis,  for  whom  a  fitting  end  was 
provided  by  drowning,  fire,  or  the  rope. 
James  I.  esteemed  himself  a  bit  of  a  connoiseur 
on  the  subject,  and  he  encouraged  his  faithful 
lieges  to  indulge  in  the  pastime  of  witchfinding  ; 
so  that  during  his  reign  many  unfortunate  old 
ladies  met  with  an  untimely  end.  But  it  is 
only  fair  to  James  to  point  out  that,  until  the 
laws  on  the  subject  were  repealed,  witches  do 
not  ever  appear  to  have  enjoyed  a  really  close 
time. 

In  1616,  Mary,  the  wife  of  Henry  Smith, 
was  tried  for  witchcraft.  The  allegations  against 
her  were  that  she  had  entered  into  a  "  reciprocal 
league  ':  with  the  devil,  who  appeared  to  her 
(a)  as  a  black  man  (sometimes  with,  and  some- 
times without,  horns)  ;  (b)  as  a  mist  ;  and  (c)  as 
a  ball  of  fire  with  dispersed  spangles  of  black. 
One  Elizabeth  Hancocks  swore  that  she  had  a 
dispute  with  the  prisoner  with  reference  to  a 
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hen  :  whereupon  the  prisoner  gave  her  a  most 
virulent  disease.  The  prisoner  was  also  re- 
sponsible for  a  big  black  cat,  which  came  to 
Mrs.  Hancock's  house,  and  declined  to  be  killed, 
although  Mr.  Hancock  and  family,  with  sticks 
and  other  suitable  weapons,  wrestled  with  it  for 
hours.  Every  time  the  cat  was  hit,  the  prisoner 
(who  resided  at  some  little  distance)  screamed 
with  pain. 

A  cat,  one  midnight,  sat  on  the  breast  of 
another  witness,  Cicely  Bayle  ;  and  the  prisoner 
appeared  as  a  spirit,  and  communed  with  the 
cat. 

Mr.  Edmund  Newton  deposed  that,  having 
had  a  dispute  with  the  prisoner,  he  promptly 
fell  ill  ;  and,  as  he  was  in  bed,  a  spirit  in  her 
likeness  appeared  to  him,  and  whisked  about 
his  face  a  wet  cloth  of  very  "  loathsome  savour." 
After  which  a  gentleman  appeared,  who  wished 
to  look  at  his  leg  and  cure  it  :  but,  when  the 
witness  rose  to  show  his  leg,  he  perceived  that 
the  aforesaid  gentleman  had  cloven  feet,  and 
so  refused  his  offer.  It  is  hardly  necessary 
to  add  that  the  }ury  were  more  than  satisfied 
with  this  evidence,  and  that  a  few  days  later 
Mary  Smith  was  executed. 

Quite  a  covey  of  witches  was  tried  on  the 
29th  July,  1645,  in  Essex.  Mr.  Mathew  Hopkins 
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paid  a  casual  visit  to  Elizabeth  Clarke  (one  of 
the  prisoners),  when  she  introduced  to  his  notice 
three  imps.  The  first,  like  a  dog  but  fat  and 
with  short  legs,  rejoiced  in  the  name  of 
*'  Jarmara "  :  the  second  resembled  a  grey- 
hound, and  answered  to  the  name  of  "  Vinegar 
Tom "  :  whilst  the  third  was  like  a  polecat, 
but  had  a  somewhat  bigger  head.  One  evening 
when  Mr.  Hopkins  was  out,  with  his  greyhound, 
for  a  constitutional,  the  latter  started  and 
coursed  a  thing  "  about  the  bigness  of  a  Kitlyn," 
which  danced  round  the  dog,  and  bit  a  piece 
out  of  his  shoulder.  Mr.  Hopkins  was  much 
annoyed  on  his  return  home  to  see  the  animal 
in  question  sitting  on  his  strawberry  beds  and 
smiling  at  him. 

Mr.  John  Sterne  had  been  privileged  to  make 
the  acquaintance  of  "  Jarmara "  and  "Vinegar 
Tom  "  ;  and,  in  addition,  he  was  introduced  to 
two  other  imps  called  "  Hoult "  and  "  Sach." 

Mr.  Robert  Tayler  swore  that  he  refused  to 
serve  Elizabeth  Gooding  (one  of  the  prisoners) 
wdth  cheese  ;  whereupon  she  went  away  mutter- 
ing and  mumbling  to  herself.  Shortly  after- 
wards Tayler's  horse  was  taken  ill,  and  died  in 
four  days,  although  four  farriers  did  their  utmost 
for  it.  We  are  told  that  the  belly  of  the 
horse  rumbled,  and  made  a  noise  like  a  foul 
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chimney  on  fire,  and  that  the  farriers  had  never 
known  of  such  an  illness  before  or  since.  Inci- 
dentally it  may  be  mentioned  that  the  prosecu- 
tion did  not  prove  that  Gooding  knew  Tayler 
had  a  horse,  but  in  a  trial  of  witches  details  of 
that  sort  were  often  omitted. 

Another  prisoner,  Rebecca  Weste,  was  a  lady 
who  hankered  after  matrimony  :  anything  in 
trousers  might  have  led  her  to  the  altar  ;  so  it 
was  not  to  be  wondered  at  that  she  should  have 
taken  to  witchcraft  as  a  duck  to  the  water, 
when  the  devil  appeared  to  her  in  the  likeness 
of  a  "  proper  young  man." 

Mr.  Robert  Turner  was  quite  certain  that  his 
servant  had  been  bewitched  by  Rose  Hally- 
bread  ;  because  the  aforesaid  servant  spent  all 
his  time  now  in  crowing  perfectly  like  a  cock, 
and  barking  like  a  dog. 

At  this  stage  of  the  proceedings,  a  gentleman, 
who  was  sitting  by  the  judge  on  the  Bench, 
told  the  jury  a  story.  He  said  that  a  friend 
of  his  once  told  him  that  he  was  passing  by 
the  prisoner  (Ann  West's)  door,  when  he  saw 
three  or  four  animals  like  black  rabbits.  The 
friend  struck  and  hit  at  them  for  some  time 
with  his  stick,  but  without  result  :  then  he 
caught  hold  of  one  in  his  hand,  and  holding  it 
by  the  neck,  beat  its  head  against  his  stick, 
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but  could  not  kill  it  :  so  he  took  the  body  in 
one  hand  and  the  head  in  another,  and  en- 
deavoured to  wring  off  the  head,  but  as  he 
wrung  the  neck  it  stretched  like  a  piece  of  wool. 
At  last  the  friend  determined  to  drown  the 
article  in  question  ;  but  as  he  walked  towards 
a  spring  he  fell  down,  and  could  only  proceed 
by  crawling  on  his  hands  and  knees.  Arrived 
at  the  spring,  he  held  the  semblance  of  a  rabbit 
under  water  for  a  long  time  :  but  so  far  from 
being  drowned,  it  sprang  into  the  air  and 
vanished  when  he  let  go. 

Needless  to  say,  the  entire  covey  of  witches 
was  found  guilty,  and  they  were  all  executed. 

In  1716,  a  Mrs.  Hicks,  and  her  daughter  aged 
nine  years,  were  hanged  at  Huntingdon  for 
tormenting  and  destroying  their  neighbours  by 
making  them  vomit  pins,  and  for  raising  a  storm 
so  that  a  ship  was  almost  lost.  We  learn  from 
the  Law  Reports  that  they  succeeded  in  raising 
the  storm  by  pulling  off  their  stockings  and 
making  a  lather  with  soap  ;  from  which  one  can 
only  suppose  that  the  storm  was  in  a  nervous 
condition,  and  was  easily  excited. 

On  the  loth  March,  1665,  Rose  Cullenden  and 
Amy  Duny  were  tried  for  witchcraft,  found 
guilty,  and  subsequently  executed.  One  of  the 
witnesses,  Dorothy  Durent,  said  that,  her  infant 
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being  ill  and,  as  she  thought,  bewitched  by 
Amy  Duny,  she  went  to  a  celebrated  York 
physician.  The  doctor  recommended  her  to 
hang  up  the  child's  blanket  in  the  chimney- 
corner  all  day,  and  at  night  to  throw  anything 
found  in  the  blanket  on  the  fire.  These  instruc- 
tions were  followed  out,  and  a  great  toad  was 
captured,  which  made  a  considerable  noise  on 
being  burnt.  Next  day,  on  calling  on  Amy 
Duny,  the  witness  found  that  the  prisoner's  face, 
legs  and  thighs  were  much  burnt.  Mrs.  Durent 
was  quite  lame  when  she  came  into  Court  to 
give  evidence,  but,  "  to  the  great  admiration 
of  all  persons,"  she  was  able  to  walk  quite  com- 
fortably and  without  crutches  the  moment  the 
jury  had  found  the  prisoner  guilty. 

Elizabeth  Pacy  (a  child  of  eleven  years  of  age) 
lay  insensible  on  a  table  in  Court,  owing  to  the 
machinations  of  Amy  Duny.  The  judge  sug- 
gested that  the  prisoner  should  be  privately 
brought  near  to  her,  and  should  touch  her  :  and 
as  soon  as  this  was  done  Elizabeth  Pacy  had 
a  violent  fit,  leapt  up,  and  proceeded  to  claw 
Amy  Duny  until  the  blood  came  from  her  face. 
It  subsequently  transpired,  as  the  result  of 
further  experiments,  that  Elizabeth  Pacy  had 
fits  whenever  anybody  (witch  or  no  witch) 
touched  her  :  but  the  jury  do  not  seem  to  have 
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been  greatly  impressed  by  this  new  discovery. 
Several  witnesses  then  swore  that,  since  coming 
into  contact  with  the  prisoners,  they  had  spent 
most  of  their  leisure  hours  in  vomiting  twopenny 
nails.  After  which  Mr.  Sheringham  explained 
that,  having  had  a  difference  with  Rose  Cullen- 
den,  all  his  horses,  cows,  and  pigs,  had  died,  and 
he  himself  was  "  very  much  vexed  with  a  great 
'  number  of  lice  of  an  extraordinary  biggness, 
"  and  although  he  many  times  shifted  himself, 
"  yet  he  was  not  in  anything  the  better,  but 
"  would  swarm  again  with  them  :  so  that  in 
"  conclusion  he  was  forced  to  burn  all  his 
"  clothes,  being  two  suits  of  apparel,  and  then 
"  was  clean  from  them."  What  further  evi- 
dence could  any  jury  require  ? 

In  Scotland,  in  the  year  1697,  seven  persons 
were  executed  as  witches  upon  the  uncorro- 
borated testimony  of  a  girl  aged  eleven  years. 

From  1644  to  1646,  a  Mr.  Mathew  Hopkins 
had  a  special  commission  to  travel  round  Eng- 
land and  discover  and  bring  witches  to  justice. 
If  he  could  not  otherwise  manufacture  evidence, 
he  used  to  alternately  starve  and  half  drown 
the  poor  wretches  until  they  confessed. 

The  Colonies  about  this  time  began  to  follow 
the  example  of  the  Mother  country  ;  and,  at 
one  assize  at  Salem  in  America,  the  grand  jury 
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returned    a    true    bill    against    50    persons    for 
witchcraft. 

Finally,  in  1736,  the  Statutes  against  witch- 
craft were  repealed  ;  whereupon  many  antient 
ladies  throughout  the  land  are  said  to  have  felt 
for  the  first  time  that  their  lives  were  secure, 
and  that  there  was  no  further  risk  of  their  being 
sacrificed  to  the  fanaticism,  superstition,  and 
malignity  of  their  neighbours. 

Not  the  least  strange  part  of  the  whole  matter 
is  that  the  judges  (for  the  most  part  cultured 
jurists  and  educated  and  humane  men)  should 
have  believed  in  the  guilt  of  the  prisoners  as 
fully  and  completely  as  the  clowns  and  country 
bumpkins,  who  reeled  off  their  marvellous  fairy 
tales.  In  this  connection,  an  amusing  story  is 
told  in  "  Ballads  Scottish  and  English,"  with 
reference  to  Lord  Durie,  the  president  of  Scottish 
Court  of  Session  in  the  reign  of  Charles  I.  A 
law  suit  of  importance  to  Lord  Traquair  was  to 
be  decided  in  the  Court  of  Session,  and  there 
was  every  reason  to  believe  that  the  judgment 
would  turn  upon  the  voice  of  the  presiding 
judge,  who  had  a  casting  vote  in  case  of  an 
equal  division  amongst  his  brethren.  The 
opinion  of  the  president  was  unfavourable  to 
Lord  Traquair  ;  and  the  point  was  therefore  to 
keep  him  out  of  the  way  when  the  question 
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should  be  tried.  In  this  dilemma  Lord  Traquair 
had  recourse  to  a  certain  William  Armstrong, 
who  at  once  offered  his  services  to  kidnap  the 
president.  When  the  latter  was  riding  alone  in 
a  solitary  part,  of  a  Common,  Armstrong  rode 
suddenly  up  to  him,  pulled  him  from  his  horse, 
muffled  him  in  a  large  cloak,  and  rode  off  with 
the  luckless  judge  trussed  up  behind  him.  The 
judge  was  imprisoned  in  a  solitary  tower,  and 
received  his  food  through  an  aperture  in  the 
wall.  After  three  months  had  elapsed  the  law 
suit  was  decided  in  favour  of  Lord  Traquair, 
and  Armstrong  was  directed  to  release  his 
prisoner.  This  he  did  by  muffling  up  the  as- 
tonished judge  at  the  dead  of  night,  and 
depositing  him  at  the  exact  place  where  he  had 
taken  him  up.  The  judge  was  firmly  convinced 
that  he  had  been  spirited  away  by  witchcraft, 
and  during  his  imprisonment  he  moaned, 

"  I  have  tar-barrel'd  mony  a  witch, 
But  now,  I  think,  they'll  clear  scores  wi'  me  !  " 

And  again,  when  he  heard  certain  sounds, — 

"  And  ever,  Alack  !  "  Auld  Durie  cried, 
'  The  de'il  is  hounding  his  tykes  on  me  !  " 

According  to  The  Spectator,  of  the  i8th  January, 
1902,  "  A  belief  in  witchcraft  still  exists  in  some 
"  rural  districts,  though  the  people  who  hold  it 
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"  are  sometimes  shy  of  confessing  the  same,  lest 

'  they   should   incur   the   ridicule   of   their   more 

"  enlightened  neighbours.      Not  long  ago  an  old 

'  woman  died  who  was  popularly  credited  with 

'  the  power  of  being  able  to  assume  any  form 

'  that  pleased  her  fancy.     She  lived  in  a  wretched 

'  hut  built   on  a  strip  of  waste  land   outside   a 

'  village    Avell    known    to    the    writer,    and    her 

'  favourite  pastime  was  said  to  be  masquerading 

'  under  the  guise  of  a  hare.     One  day  a  coursing 

"  match  was  held  in  the  fields  near  her  cottage, 

"  when    the    greyhounds    seized    a    hare,    which, 

"  however,  contrived  to  escape  at  the  cost  of  a 

"  gaping  wound  in  its  flank.      Shortly  afterwards 

"  the  old  woman   died,   and  when  she  was  laid 

"  out   a   similar   wound   was   found   in   her   side, 

"  which  was  proof  positive,  the  rustics  affirmed, 

**  that  she  and  poor  puss  were  identical  !  " 
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IV. 

Villeins  or  Slaves. 

PREVIOUSLY  to  the  Norman  conquest  the  majority 
of  the  persons  resident  in  England  were  in  a 
condition  of  absolute  and  complete  slavery. 
When  our  ancestors  fought  (and  they  were 
generally  in  a  chronic  state  of  warfare)  all 
captives  became  the  property  of  the  victors, 
and  could  be  transferred  and  dealt  with  much 
as  we  at  the  present  time  transfer  or  deal  with 
a  table  or  a  horse. 

The  Normans,  accustomed  only  to  the  feudal 
system,  ameliorated  to  some  extent  the  condition 
of  the  slaves  (then  termed  "  Villeins")  ;  but,  as 
a  counterbalance  to  this,  they  enslaved  many  of 
their  Saxon  opponents,  and,  when  a  census  was 
taken  in  the  reign  of  William   I.,  it  was  found 
that  there  were  9,529  villeins  in  the  county  of 
Sussex  alone.      These  persons  were  either  villeins 
in   gross   or   villeins  regardant.      The   former    (at 
any    rate    theoretically)    were    attached    to    their 
master's   person,    and   they   either   attended   and 
waited  upon  him  or  carried  on  a  trade  or  handicraft 
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on  his  premises  for  his  use.     They  were  bought 
and  sold  in  a  similar  manner  to  cattle. 

Villeins  regardant  were  attached  to  their 
master's  soil,  and  tilled  it  for  his  benefit.  When 
the  land  was  sold  they  passed  with  it  to  the 
purchaser.  If  a  villein  regardant  was  sold  or 
transferred  apart  from  the  land  he  tilled,  such 
sale  or  transfer  converted  him  at  the  instant 
into  a  villein  in  gross. 

Gradually  a  settled  practice  was  evolved  with 
reference  to  these  villeins,  which  may  be  shortly 
summarised  as  follows  : — 

(1)  A  master  was  fined  for  killing  a  villein  or 

maiming  him. 

(2)  In     the     case     of    mixed     marriages,     the 

children  acquired  the  status  of  their 
father  ;  if  he  was  free,  they  were  free  ; 
and  if  he  was  a  villein,  they  were  villeins. 
The  status  of  the  mother  mattered  not 
at  all.  The  master  was  entitled  to  bring 
an  action  for  damages  against  any  man 
who  married  one  of  his  female  villeins 
without  first  obtaining  his  consent. 

(3)  An  illegitimate  child  could  not  be  a  villein, 

for  he  was  nulius  ftlius  ;  and,  once  the 
descent  was  broken,  free  subjects  were 
obtained. 
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Slowly  and  by  degrees  villeinage  began  to 
diminish  in  consequence  of  a  better  public 
opinion,  the  efforts  of  the  Church,  and  the 
assistance  of  the  Courts  of  Law. 

By  the  time  that  Henry  VIII.  ascended  the 
throne,  public  opinion  was  slightly  opposed  to 
villeinage  ;  and  the  then  society  regarded  the 
man  who  kept  villeins  rather  as  society  in  the 
present  day  would  regard  a  man  who  attended 
an  afternoon  "  At  Home  "  without  first  arraying 
himself  in  a  frock  coat  and  top  hat. 

The  Church  also  objected  to  the  system  ;  and 
priests  informed  great  lords,  on  their  deathbeds, 
that,  by  the  manumission  of  their  villeins,  such 
lords  might  reasonably  expect  an  enjoyable 
Saturday  to  Monday  visit  to  purgatory. 

"  Every  vassal  of  his  banner, 
Every  serf  born  to  his  manor, 
All  those  wronged  and  wretched  creatures, 

By  his  hand  were  freed  again. 
And,  as  on  the  sacred  missal, 
He  recorded  their  dismissal, 
Death  relaxed  his  iron  features, 

And  the  monk  replied  '  Amen  !  '  " 

The  Law  Courts,  however,  were,  without 
doubt,  the  most  potent  factor  in  the  case  :  for 
the  judges  laid  down  two  broad  propositions, 
which  greatly  facilitated  and  expedited  the 
manumission  of  the  villeins.  The  first  was  that, 
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if  a  lord  ever  dealt  with  his  villein  as  one  free 
man  would  with  another  (e.g.,  granted  him  a 
lease,  sold  him  anything,  allowed  him  to  serve 
on  a  jury,  or  permitted  him  to  be  baptised), 
that  one  action  ipso  facto  liberated  the  villein 
and  created  a  free  man.  Further  if  the  lord 
did  not  make  the  villein  account  for  any  profits, 
he  might  have  made,  at  least  once  a  year,  or 
if  the  villein  escaped  for  a  year,  the  same  result 
followed.  The  second  broad  proposition  was 
that,  in  any  suit  touching  the  freedom  of  any 
person,  the  burden  of  proof  lay  on  the  litigant 
who  sought  to  establish  villeinage.  An  example 
will  best  illustrate  this  second  proposition,  and 
we  will  suppose  that  the  mediaeval  Brown  (a 
villein)  flees  from  the  mediaeval  Mr.  Jones  (his 
master),  and  that  the  latter  commences  an  action 
for  the  recovery  of  his  villein.  Brown  would 
plead 

(1)  That  he  was  not,  and  never  had  been,   a 

villein. 

(2)  That,  if  he  was  a  villein,  he  did  not   be- 

long to  Mr.  Jones. 

(3)  That,    if   he   did   originally   belong   to    Mr. 

Jones,     the     latter    had     liberated    him 
(a)  expressly,    or    (b)    impliedly. 

(4)  That  he  (Brown)  was  illegitimate. 
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If  Mr.  Jones  joined  issue  and  decided  to  fight 
the  case,  he  would  be  obliged  himself  to  prove 
that  Brown  was  a  villein,  was  his  villein,  had 
never  been  liberated  expressly  or  impliedly,  and 
was  legitimate.  Failure  to  prove  any  one  of 
these  points  involved  the  escape  of  Brown  ;  and, 
as  villeins  in  gross  were  often  bought  and  sold 
in  the  open  market,  it  must  frequently  have 
been  quite  impossible  to  prove  legitimacy. 

By  the  reign  of  Queen  Elizabeth  villeins  in 
gross  were  extinct,  and  villeins  regardant  had 
greatly  diminished  in  number.  Good  Queen 
Bess  issued  a  warrant,  under  her  great  seal,  to 
Lord  Burleigh  and  Sir  Walter  Mildmay,  for  the 
manumission  of  villeins  in  Cornwall,  Devon, 
Somerset  and  Gloucester.  This  warrant  stated 
that  "  Whereas  divers  and  sundrie  of  our  poore 
*'  faithfull  and  loyale  subjects,  being  borne  bonde 
*'  in  bloode  and  regardaunt  to  divers  and  sun- 
*'  drie  our  manors  and  possessions  within  our 
"  realms  of  England  have  made  humble  suyte 
"  unto  us  to  be  manumyssed  enfranchised  and 
"  made  free  with  their  children  and  sequells,  by 
"  reason  whereof,  they  their  children  and  sequells 
"  may  become  more  apte  and  fitte  members  for 
"  the  service  of  us  and  our  commonwealthe." 
.  .  .  .  The  warrant  then  proceeds  to  au- 
thorise Lord  Burleigh  and  Sir  Walter  Mildmay, 
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by  themselves  or  by  trusty  agents,  to  make 
inquiries  and  arrange  for  the  liberation  of  the 
villeins  in  question. 

The  last  villein  is  said  to  have  passed  from 
existence  in  the  I5th  year  of  the  reign  of 
James  I. 

Now,  however,  a  fresh,  and  entirely  different, 
point  arose  :  no  Englishman  born  and  bred 
could  be  a  slave,  but  how  about  a  foreigner 
imported  into  England  ?  Had  he  any  rights, 
or  was  he  entitled  to  any  consideration  what- 
ever ?  This  question  arose  in  1569,  when  one 
Cartwright  imported  a  slave  from  Russia,  and 
proceeded  to  flog  him  unmercifully.  It  was 
intimated  to  Cartwright  that,  if  he  desired  to 
exercise  these  rights,  he  must  do  so  outside 
England,  or  stand  the  risk  of  a  prosecution. 
Unfortunately  for  our  legal  reports,  but  perhaps 
fortunately  for  the  slave,  Cartwright  in  the  future 
appears  to  have  exercised  more  moderation  in 
the  nature  and  amount  of  the  chastisement  he 
inflicted. 

Two  cases,  respectively  decided  in  the  reign 
of  Charles  II.  and  in  1694,  established  the 
principle  that,  if  a  negro  slave  was  wrongfully 
detained  or  removed  in  a  country  where  slavery 
was  legitimate,  the  master  could  sue  the  person 
so  detaining  or  removing  the  slave,  in  England, 


VILLEINS   OR   SLAVES.  39 

for  damages  :  and  that  an  English  Court  of  Law 
would,  "  without  averment,  take  notice  that 
slaves  were  heathens,"  and  were  dealt  with  in 
such  other  country  as  cattle. 

The  year  1698  witnessed  the  first  action 
relating  to  a  negro  in  England  at  the  time  of 
the  action  :  and  the  judges  then  decided  that 
the  master  could  not  recover  damages  from  a 
person  who  had  removed  the  negro  from  the 
aforesaid  master's  house  in  England,  and  had 
had  him  baptised. 

Some  seventy  years  elapsed,  and  then  two 
cases,  following  closely  upon  each  other,  finally 
dispelled  any  doubts  as  to  the  status  of  a  negro 
slave  as  soon  as  he  reached  the  shores  of  Eng- 
land. In  1762,  Lord  Northington  decided  that 
a  master  was  not  entitled  to  claim  a  gift  made 
to  his  slave  in  England,  because,  as  soon  as 
such  slave  placed  his  foot  on  English  ground, 
he  became  free. 

In  1771,  a  negro,  called  James  Sommersett, 
was  brought  to  England  from  Jamaica,  was 
detained  a  short  time  in  England,  and  was  then 
placed  on  board  a  ship  about  to  sail  for  Jamaica. 
Sommersett  applied  for  a  writ  of  habeas  corpus. 
On  the  other  side  it  was  contended  that  Som- 
mersett was  lawfully  a  slave  in  Jamaica,  was 
on  his  way  there,  and  could  not  acquire  freedom 
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because  he  happened  to  pass  temporarily  through 
a  country  which  perhaps  did  not  recognise 
slavery.  It  was  further  stated  that  there  were 
many  thousand  slaves  then  in  England,  and 
that  a  decision  in  favour  of  Sommersett  must 
govern  other  cases,  and  must  mean  a  loss  of,  in 
the  aggregate,  half  a  million  pounds  or  there- 
abouts to  masters  in  different  parts  of  the 
kingdom.  Lord  Mansfield,  however,  did  not 
appreciate  these  arguments,  and  gave  judgment 
liberating  the  slave. 

The  Act  of  1807  abolishing  the  slave  trade, 
and  the  Act  of  1834  abolishing  slavery  in  the 
British  Colonies,  were  the  final  steps  in  the  cause 
of  freedom. 

It  should  be  noted  that  an  attempt  to  intro- 
duce slavery  into  England  by  statute  was  made 
in  the  reign  of  Edward  VI.  :  when  an  Act  of 
Parliament  was  passed  which  provided  that  all 
idle  vagabonds  should  be  made  slaves,  and  fed 
upon  bread,  water,  and  refuse  meat,  and  should 
be  compelled  by  beating,  chaining,  or  otherwise, 
to  perform  the  work  assigned  to  them  were  it 
ever  so  vile,  But  this  statute  only  remained  in 
force  for  two  years,  because  the  "  spirit  of  the 
nation  would  not  brook  this  condition  even  in  the 
most  abandoned  rogues  ' 
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V. 


OUR  ancestors'  superstitions,  and  their  belief  in 
the  interposition  of  Providence,  are  well  illustrated 
by  the  laws  in  existence  prior  to  the  Norman 
Conquest,  and  the  methods  then  adopted  to  decide 
whether  an  accused  person  was  guilty  or  innocent 
of  the  crime  wherewith  he  was  charged. 

One  of  the  most  ancient  forms  of  trial  was 
by  Ordeal,  which  took  place  either  with  (a)  red 
hot  iron,  or  (b)  scalding  water,  or  (c)  cold  water. 

One  form  of  the  iron  ordeal  consisted  in 
walking,  blindfold  and  with  bare  feet,  over 
nine  red-hot  ploughshares  laid  lengthwise  at 
unequal  distances  from  each  other.  If  the 
accused  person  was  in  any  way  hurt  (as  was 
almost  invariably  the  case)  he  was  deemed 
guilty  :  but  if  he  escaped  all  injury  he  was  ac- 
quitted. Queen  Emma,  the  wife  of  Ethelred, 
underwent  this  particular  test  after  her  husband's 
death.  She  had  been  a  widow  for  a  few  years, 
when  she  was  accused  to  the  King,  her  son,  of 
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undue  familiarity  with  Alwyn,  Bishop  of  Win- 
chester. The  King  appears  to  have  referred 
the  matter  to  his  council,  who  recommended 
the  red-hot  ploughshare  ordeal,  and  decided 
that  if  the  Queen  were  found  guilty  she  should 
undergo  a  greater  punishment,  which  presumably 
meant  death.  The  Queen,  we  are  told,  walked 
over  the  nine  ploughshares  unhurt  :  and  the 
red-hot  iron  was  so  far  from  making  any  im- 
pression on  her,  that  after  she  had  completed 
her  promenade  she  asked  when  they  proposed 
to  bring  her  to  the  test. 

In  another  form  of  iron  ordeal,  the  supposed 
criminal  carried  a  red-hot  iron  bar  in  his  hand 
for  nine  feet.  His  hand  was  bound  up,  and 
kept  so  for  three  days  and  nights,  after  which 
the  bandages  were  removed.  If  the  hand  was 
sound  and  well,  thanks  were  returned  to  God 
for  it  ;  but  if  the  hand  was  raw,  and  corrupt 
matter  was  found  where  the  iron  touched  it,  the 
accused  was  adjudged  to  be  guilty  and  impure 
and  was  executed. 

Scalding  water  was  another  variation  :  the 
suspected  person  being  required  to  take  a  stone 
out  of  it.  In  a  simple  trial,  the  stone  was 
hung  down  into  the  scalding  water  to  the  length 
of  a  handsbreadth  ;  but  in  a  triple  probation  it 
hung  to  the  length  of  a  cubit.  The  hand  was 
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bound  up  and  the  bandages  were  removed  as 
mentioned  in  the  last  instance. 

Yet  another  ordeal  was  what  may  perhaps  be 
termed  the  cold  water  cure.  Suspected  persons 
were  thrown  into  a  pond  or  river  ;  if  they  sank 
they  were  reputed  innocent,  but  if  they  swam 
on  the  surface  they  were  adjudged  guilty.  That 
the  prisoner  derived  no  benefit  whatever  from 
the  cold  water  treatment  is  fairly  obvious  :  but 
the  institution  of  that  particular  form  of  trial  is 
to  a  certain  extent  explained  by  the  fact  that 
it  was  principally  used  for  persons  accused  of 
witchcraft,  and  that  people  of  the  better  class 
were  never  required  to  test  its  efficacy. 

The  ordeal  of  the  cross  consisted  of  two  sticks, 
one  with  a  cross  carved  upon  it,  and  one  with- 
out. The  prisoner  was  blindfolded,  and  in  that 
condition  was  required  to  make  his  selection. 
If  he  chose  the  stick  with  the  cross  carved  on 
it  he  saved  himself. 

The  Ecclesiastics  appear  to  have  invented  a 
form  of  ordeal  called  the  corsncd.  This  was  a 
small  piece  of  bread,  or  cheese,  which  was  con- 
secrated, and  which  the  accused  was  required  to 
swallow — the  theory  being  that,  if  he  was  guilty, 
the  bread  or  cheese  would  choke  him.  Inas- 
much as  this  test  provided  the  most  agreeable 
means  whereby  a  man  could  prove  his  innocence, 
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the  clergy  seem  to  have  endeavoured  to  confine 
it  as  far  as  possible  to  cases  in  which  some  one 
of  their  own  members  was  on  trial. 

The  iron  and  water  ordeals  were  common 
throughout  many  countries  ;  but  several  States 
had  special  regulations  of  their  own.  Thus,  in 
Siam,  both  the  accuser  and  accused  were  tied 
up,  and  a  half  starved  tiger  was  then  turned 
loose  to  devour  either  the  one  or  the  other, 
according  as  the  accusation  was  false  or  true. 
Sometimes  the  tiger  ate  both  !  In  Borneo,  two 
shell  fish  were  placed  on  a  plate  :  a  special 
mixture,  likely  to  irritate  or  annoy  them,  was 
then  poured  over  both.  If  the  prosecutor's  fish 
moved  first,  the  accusation  was  a  righteous  one  ; 

but  if  the  prisoner's  fish  was  the  first  to  show 
. 
signs  of  life,   then   the   accused  was   innocent. 

Trial  by  ordeal  was  abolished  in  England  in 
the  early  part  of  the  Thirteenth  Century  ;  but 
one  curious  and  analagous  superstition  lasted 
through  many  subsequent  generations.  Our 
ancestors  believed  that,  if  a  murderer  touched 
or  approached  the  body  of  his  victim,  the  corpse 
immediately  began  to  bleed  afresh  :  and  there 
are  several  instances,  in  our  Mediaeval  Law 
Reports,  of  the  fact  of  such  fresh  bleeding  being 
given  in  evidence,  on  the  trial  of  a  prisoner,  as 
tending  to  prove  his  guilt.  Shakespeare  alludes 
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to    this    belief    in    "  King    Richard    III.",    when 
Lady    Anne    addresses    Gloucester  : — 

"  If  thou  delight  to  view  thy  heinous  deeds, 
Behold  this  pattern  of  thy  butcheries. 
O,  Gentlemen,  see,  see  !  dead  Henry's  wounds. 
Open  their  congeal'd  mouths  and  bleed  afresh  ! 
Blush,  blush,   thou  lump  of  foul  deformity  ; 
For  'tis  thy  presence  that  exhales  this  blood 
From  cold  and  empty  veins,  where  no  blood  dwells  ; 
Thy  deed,  inhuman  and  unnatural, 
Provokes  this  deluge  most  unnatural." 

Even  in  the  present  day,  peasants,  in  some 
remote  country  districts,  will  ask  persons  gazing 
at  a  corpse  to  touch  it,  and  thereby  prove  that 
they  bear  no  ill-will  to  the  deceased. 

Wager  of  Law  was  another  strange  procedure 
indulged  in  by  our  ancestors.  When  Brown 
alleged  that  Jones  owed  him  some  money,  or 
had  some  of  his  goods,  it  was,  in  certain  cases, 
open  to  Jones,  after  repudiating  the  soft  im- 
peachment on  oath,  to  call  eleven  of  his  neigh- 
bours and  friends  to  depose  that  they  believed 
him.  They  knew  nothing  whatever  about  the 
real  question  at  issue,  and  were  not  required  to  : 
all  that  was  wanted  was  that  they  should  say 
that  they  knew  Jones,  and  that  he  was  such  a 
noble,  high  toned  individual,  that  they  were 
quite  sure  he  could  not  owe  Brown  anything. 
Naturally  the  eleven  persons  thus  called  in  some- 
times swore  much  for  which  they  had  little 
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justification  ;  and  this  particular  method  of  pro- 
cedure became  a  very  great  abuse  before  it  was 
abolished.  Sir  Edward  Coke  complained,  from 
the  Bench,  that  men  swore  all  manner  of  things; 
but  nevertheless  wager  of  law  remained  part  of  our 
legal  system  until  the  reign  of  William  IV. 

Wehrgeld  was  a  money  payment  made  by  way 
of  compensation  to  an  injured  person,  or  to  the 
relatives  of  a  person  who  had  been  accidentally 
killed  or  murdered.  There  was  a  regular  tariff  : 
for  600  solidi  you  could  murder  a  man  in  his 
own  house,  whilst  half  that  sum  would  be  suffi- 
cient if  you  did  it  in  the  open.  The  market 
price  of  "  attempts  to  murder "  was  60  solidi 
each  ;  but  you  could  beat  a  man  on  the  head, 
so  as  (a)  to  draw  blood  for  15  solidi  ;  (b)  to 
bring  three  pieces  of  bone  out  for  30  solidi  ;  and 
(c)  in  addition  to  lay  open  the  brain  for  45 
solidi.  Three  solidi  does  not  appear  an  exces- 
sive price  for  a  slight  assault,  and  a  wound 
could  be  given  with  an  iron  instrument,  or  a 
tooth  knocked  out,  for  five  times  that  sum. 

In  those  mediaeval  times  the  man,  who  desired 
to  '  paint  the  town  red,"  could  pull  out  his 
purse  and  calculate  to  a  penny  how  much  he 
could  afford.  If  he  had  had  a  particularly  good 
week,  he  might  be  able  to  manage  an  "  attempt 
to  murder  "  ;  whilst  during  a  depression  of  trade 
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he  would  probably  have  to  content  himself  with 
an  occasional  wound  with  an  iron  instrument. 
The  roisterer,  pursuing  his  devious  path  home  in 
the  early  hours  of  the  morning,  would,  if  he  had 
only  six  solidi  left,  no  doubt  console  himself 
with  the  reflection  that  that  was  enough  for  two 
slight  assaults  on  the  police. 

The  system  was  of  course  an  entirely  wrong 
one,  in  that  it  proceeded  on  the  erroneous  as- 
sumption that  a  crime  affected  only  the  person 
injured,  and  not  the  State. 
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VI. 

Crial  bp  Combat  or  Waacr  of  Battle. 

THIS  species  of  trial  in  England  was  introduced 
into  England  by  the  Normans,  and  existed  as  a 
method  of  deciding  the  title  to  land,  and  also  of 
determining  whether  a  man  was  guilty  or  inno- 
cent of  the  crime  charged  against  him.  In  civil 
cases  it  was  usual  for  both  the  plaintiff  and 
defendant  to  hire  champions  to  fight  for  them, 
but  in  criminal  cases  the  prosecutor  and  accused 
were  themselves  obliged  to  fight. 

The  parties  were  not  at  liberty  to  proceed  to 
the  wager  of  battle  at  their  own  sweet  will  and 
discretion.  There  had  to  be  a  legal  warrant  in 
the  case,  and  judges  were  appointed  to  allow  of 
the  dispute  and  arrange  matters  ;  besides  which, 
each  party  had  to  deposit  a  sum  of  money  in 
Court  as  bail  and  to  cover  possible  fines,  as  soon 
as  leave  to  fight  was  obtained.  The  challenger, 
or  plaintiff,  threw  down  his  glove  before  the 
judge,  which  the  defendant  (having  first  begged 
the  leave  of  the  Court)  took  up,  and  by  so 
doing  showed  his  acceptance  of  the  challenge. 
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The  time  of  combat  was  usually  within  40  days 
afterwards. 

Women,  men  above  60  or  under  21  years  of 
age,  sick  persons,  clergy,  and  monks  were  not 
obliged  to  fight  :  nor  was  a  plaintiff  compelled 
to  do  so  if  he  caught  the  defendant  actually 
committing  the  offence,  the  subject  matter  of 
the  complaint.  Moreover,  certain  towns  (amongst 
which  was  London)  purchased  exemption  for 
their  citizens,  on  the  ground  that  their  sedentary 
pursuits  rendered  them  unfit  for  military  exer- 
cises. 

If  the  plaintiff  appealed  several  men  for  the 
same  felony,  and  they  all  claimed  to  be  tried  by 
Wager  of  Battle,  he  was  obliged  to  fight  them 
all  one  after  the  other,  unless  killed  by  one  of 
them  before  he  could  engage  the  rest.  By  virtue 
of  which  regulation,  one  would  imagine  that  a 
man,  who  charged  two  or  three  lusty  burglars 
with  breaking  into  his  house  on  some  dark 
evening,  might  possibly  get  rather  more  "  justice  " 
than  he  bargained  for. 

The  place  staked  out  for  the  fight  was  a  square 
20  paces  each  way,  with  a  rail  round  it,  and  a 
raised  scaffold  for  the  judges,  who  attended  in 
their  official  robes.  The  combatants  were  obliged 
to  dress  in  a  similar  manner  to  each  other,  and 
their  heads  were  uncovered  and  their  feet  bare. 
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Their  primary  weapon  of  offence  was  a  staff 
some  three  feet  in  length  tipped  with  horn,  and 
their  secondary  weapons  their  feet  and  hands  : 
their  means  of  defence  was  a  leathern  shield. 

In  civil  cases,  the  combatants  were  each  sworn 
that  (i)  they  did  not  use  any  charm  or  magic, 
and  that  (2)  their  respective  causes  were  true 
and  just. 

In  a  criminal  case,  the  accused  person  took 
the  prosecutor's  hand  in  his  own,  and  swore  an 
oath  in  the  following  form  :  "  Hear  this,  O  man, 
"  whom  I  hold  by  the  hand  who  callest  thyself 
"  John  by  the  name  of  baptism,  that  I,  who 
"  call  myself  Thomas  by  the  name  of  baptism, 
"  did  not  feloniously  murder  thy  father,  William 
"  by  name,  nor  am  anywise  guilty  of  the  said 
"  felony  ;  so  help  me  God  and  the  Saints  :  and 
"  this  I  will  defend  against  thee  by  my  body,  as 
"  this  court  shall  award."  To  which  the  prose- 
cutor replied,  holding  his  antagonist's  hand, 
"  Hear  this,  O  man,  who  callest  thyself  Thomas 
"  by  the  name  of  baptism,  that  thou  feloniously 
"  didst  murder  my  father,  William  by  name  ;  so 
"  help  me  God  and  the  Saints  :  and  this  I  will 
"  prove  against  thee  by  my  body,  as  this  Court 
"  shall  award." 

In   the   civil   case   the   battle   might    result    as 
follows  : — 
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(a)  If    the    defendant    succeeded    in    fighting 

until  the  stars  appeared  in  the  evening, 
—he  won  and  established  his  title    to  the 
land. 

(b)  A  similar  result   followed  if  he  killed  the 

plaintiff,  or  made  him  yield. 

(c)  If    the    plaintiff    killed    the    defendant    or 

made   him  yield,   he   of  course  won  the 
combat. 

A  man  who  yielded  was  fined,  was  considered 
to  become  infamous,  and  not  fit  to  be  put  upon 
a  jury,  or  to  give  evidence  as  a  witness  ;  in  fact 
he  became  a  social  outcast. 

In   the   criminal   trial,    the   accused   got   off   if 

(a)  he   could   fight    till   the   stars   came    out,   or 

(b)  could  kill  the  prosecutor  or  make  him  yield. 
In  any  other  case  he  was  adjudged  guilty  and 
hung. 

In  the  igth  year  of  Henry  VI.  a  man,  indicted 
for  robbery  in  the  King's  Bench,  claimed  to  be 
tried  by  wager  of  battle.  The  fight  took  place 
at  Tothill,  and  the  accused  was  severely  wounded 
in  the  head.  Thereupon  the  judges  ordered  him 
to  be  brought  before  them,  and  demanded  if  he 
would  have  "any  more  of  the  battle"  :  to 
which  he  answered  that  he  neither  would  nor 
could,  adding,  upon  the  oath  which  he  had 
taken,  that  he  was  not  guilty  of  the  crime 
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wherewith  he  was  charged.  Upon  this,  the 
justices  said,  if  he  would  have  any  more  of  the 
battle,  he  should  be  put  in  the  same  position  as 
he  was  in  before  they  sent  for  him  ;  but  he  still 
persisted  in  declining  it,  and  it  was  therefore 
adjudged  that  he  should  be  hanged  instantly. 

In  Act  II.,  Scene  3,  of  the  second  part  of 
King  Henry  VI.,  Shakespeare  gives  a  short 
description  of  a  fight  between  Thomas  Horner, 
an  armourer,  and  his  apprentice.  The  former 
being  so  drunk  as  to  be  quite  helpless,  and  the 
latter  so  much  afraid  as  to  be  nearly  helpless. 

At  one  time  the  combatants  were  allowed  to 
be  attended  within  the  lists  by  Counsel,  and  a 
surgeon  with  ointments  ;  and  Lord  Rea  (who 
fought  in  the  reign  of  Charles  I.),  was  provided 
with  a  chair  to  rest  on,  and  also  with  such 
useful  auxiliaries  as  wine,  nails,  hammers,  files, 
and  scissors. 

Trial  by  combat,  after  remaining  on  our  Statute 
Books  for  over  750  years,  was  officially  buried 
under  somewhat  remarkable  circumstances  by  an 
Act  of  Parliament  passed  in  the  59th  year  of 
George  III.  In  1817  Miss  Ashford  (said  to  have 
been  an  extremely  beautiful  girl)  was  murdered 
in  a  most  brutal  and  atrocious  manner. 

A  certain  Abraham  Thornton — the  last  person 
with  whom  she  was  seen  alive — was  indicted  for 
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the  murder  :  and  on  his  trial  the  evidence  for 
the  prosecution  seemed  conclusive.  The  defence 
however  was  an  ingenious  alibi,  it  being  alleged 
that  Thornton  was  at  a  particular  place  some 
distance  from  where  the  crime  was  committed, 
at  such  a  time  as  practically  precluded  him  from 
being  the  murderer.  The  jury,  after  a  long 
deliberation,  acquitted  Thornton  ;  but  many  of 
the  neighbours  seem  to  have  regarded  the  trial 
as  a  miscarriage  of  justice,  and  Miss  Ashford's 
relations  (and  more  especially  her  brother)  were 
most  indignant  at  the  finding  of  the  jury.  Ulti- 
mately, by  a  method  of  procedure  not  now  avail- 
able in  criminal  cases,  young  Ashford  appealed 
for  a  new  trial  ;  and  Thornton  was  again  arrested 
on  a  warrant,  and  was  brought  before  the  King's 
Bench  judges  to  show  cause  why  he  should  not 
be  again  tried  for  murder  before  another  judge 
and  jury. 

Thornton  (who,  no  doubt,  was  advised  by  his 
lawyers  that  Ashford's  application  would  be 
granted)  demanded  that  the  question  should  be 
settled  by  Wager  of  Battle,  and  expressed  his 
desire  to  fight.  On  Ashford's  behalf,  it  was 
argued  that  Trial  by  Combat  was  entirely  obsolete, 
and  for  all  practical  purposes  as  dead  as  the 
Dodo  :  but  the  whole  of  the  judges  of  the 
King's  Bench  unanimously  decided  that  the  laws 
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relating  to  Wager  of  Battle  had  not  been  re- 
pealed, that  they  still  formed  part  of  the  law 
of  the  land,  and  that  Thornton  was  within  his 
rights.  The  Bench  was  probably  not  anxious, 
at  that  date  (1818),  to  provide  a  legalised 
assault  and  battery  case  for  the  million,  or  that 
one  of  their  number  should  preside,  in  official 
robes,  at  an  entertainment  where  two  gentlemen 
tried  to  kill  each  other  :  and  they  were  extracted 
from  their  dilemma  by  Ashford's  refusal  to 
accept  Thornton's  challenge.  Next  year  an  Act 
of  Parliament  was  passed  abolishing  Wager  of 
Battle. 
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VI. 

Cbe  military  Duel. 

THE  military  duel  or  combat,  so  often  referred 
to  in  novels,  was  the  outcome  of  chivalry  ;  and 
with  the  decline  of  chivalry  the  duel  as  a  recog- 
nised official  procedure  ceased  to  exist.  Very 
early  in  its  career,  the  military  duel  was  the 
means  whereby  gentlemen  not  only  sought  to 
settle  personal  differences,  but  also  strove  to 
clear  themselves  from  imputations  of  treason. 

At  its  inception  the  duel  was  an  exceedingly 
formal  affair  ;  at  which  the  King  himself  presided 
either  in  person  or  by  his  Marshal  or  Chief  Con- 
stable. The  place  or  field  where  the  combat 
took  place  was  selected  by  the  King  ;  and  the 
lists  (60  paces  by  40  paces  in  size)  were  railed 
round,  and  foot  soldiers  in  armour  were  em- 
ployed to  prevent  disturbances.  A  scaffold  was 
erected  for  the  King  to  sit  on  :  and  tents  were 
pitched,  and  other  arrangements  were  made  for 
the  convenience  of  the  combatants. 

On  the  plaintiff  appearing  at  one  of  the  two 
gates  opening  into  the  lists,  the  Constable  asked 
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who  he  was  who  came  thus  armed  to  the  lists, 
what  his  name  was,  and  what  his  business  ;  and 
after  answering  these  questions,  the  plaintiff 
raised  his  beaver  that  the  Constable  might  see 
his  face  and  know  he  was  the  right  man.  The 
gate  was  then  opened  and  the  plaintiff  was 
brought  in,  with  his  armour,  weapons,  and 
friends,  to  the  lists,  and  led  before  the  King  : 
after  which  he  was  conveyed  to  his  tent.  The 
same  ceremony  was  then  gone  through  with  the 
defendant. 

The  combatants  were  searched  to  see  that  they 
had  no  unlawful  weapons,  and  each  was  sworn 
(i)  that  his  cause  was  just  ;  (2)  that  he  would 
not  use  any  charm  or  magical  device,  but  placed 
his  confidence  in  God  alone  ;  and  (3)  that  he 
would  force  the  other  to  yield  or  recant,  or  else 
kill  him  outright  before  leaving  the  lists.  A 
proclamation  was  then  made  that  no  one  should 
come  within  four  feet  of  the  lists  ;  after  which, 
the  Constable  called  out,  "  Laissez  les  aller, 
laissez  les  aller,  et  faire  leur  devoir  au  nom  de 
Dieu,"  and  the  fight  began.  The  weapons  were, 
if  the  combatants  fought  on  foot,  swords  and 
shields  ;  but  if  on  horseback,  the  parties  and 
horses  were  armed  cap-a-pie. 

The  duel  \vas  a  fight  to  the  death,  and  the 
man  who  yielded  while  life  was  in  him,  was 
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usually  dragged  off  for  mass  to  be  said  over  him 
and  was  then  turned  over  to  the  hangman. 

Shakespeare  thus  describes  in  King  Richard  II., 
the   arrangements   for    a   duel  : — 

King  Richard.    Marshal,  ask  yonder  Knight  in  arms, 

Both  who  he  is  and  why  he  cometh  hither 
Thus  plated  in  habiliments  of  war, 
And  formally,  according  to  our  law, 
Depose  him  in  the  justice  of  his  cause. 

Marshal.  What  is   thy  name  ?     And  wherefore  comest 

thou  hither 

Before  King  Richard  in  his  royal  lists  ? 
Against  whom  comest  thou  ?     And  what's  thy 

quarrel  ? 
Speak  like  a  true  Knight,  so  defend  the  Heaven  ! 

Bolingbroke.      Harry  of  Hereford,  Lancaster,  and  Derby 
Am  I  ;  who  ready  here  do  stand  in  arms, 
To  prove,  by  God's  grace  and  my  body's  valour, 
In  lists,  on  Thomas  Mowbray,  Duke  of  Norfolk, 
That  he  is  a  traitor,  foul  and  dangerous, 
To  Cod  of  Heaven,   King  Richard  and  to  me  ; 
And  as  I  truly  fight,  defend  me  Heaven  ! 

Marshal.  On  pain  of  death,  no  person  be  so  bold, 

Or  daring-hardy  as  to  touch  the  lists, 
Except  the  Marshal  and  such  officers 
Appointed  to  direct  these  fair  designs. 

It  is  now  proposed  to  give  an  account  of  two 
duels  which  took  place,  the  one  in  1380,  the 
other  in  1548. 

In  1380,  a  Sir  John  Annesley  accused  a  Mr. 
Katrington  of  having  sold  a  castle  in  Normandy 
(which  it  was  his  duty  to  defend)  to  the  French. 
It  was  decided  that  the  matter  should  be  settled 
by  combat,  and  the  necessary  arrangements 
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having  been  made,  "  the  concourse  of  people 
"  that  came  to  London  to  see  the  trial  was 
"  thought  to  exceed  that  at  the  King's  corona- 
"  tion."  They  fought — first  with  spears,  then 
with  swords,  and  last  of  all  with  daggers.  At 
length  the  appellant  (Annesley)  disarmed  his 
opponent  of  all  his  weapons  and  bore  him  to  the 
ground.  His  design  was  to  fall  upon  him,  but 
the  sweat  that  ran  down  from  under  his  helmet, 
dazzling  his  sight,  he  fell  down  sideways  at  some 
distance  from  him  :  which  being  observed  by 
Katrington,  although  he  was  in  a  measure  quite 
spent  with  the  action,  yet  he  made  to  the  Knight 
and  threw  himself  upon  him  ;  so  that  many  of 
the  spectators  expected  Annesley  would  have 
been  worsted,  while  others  where  in  hopes  he 
would  recover  his  feet  again  and  get  the  better 
of  his  adversary.  The  King  in  the  meantime 
ordered  the  fight  to  be  stopped,  and  offered  to 
decide  matters  between  the  combatants.  An- 
nesley however  would  have  none  of  this  :  he 
offered  large  sums  of  money  to  be  allowed  to 
continue  the  duel,  and  did  not  doubt  that  if 
they  would  put  his  adversary  upon  him  in  the 
same  posture  as  he  was  in  before,  he  (Annesley) 
would  gain  the  victory.  In  the  meantime 
Katrington,  by  reason  of  his  wounds,  could 
neither  stand  nor  move  without  two  men  to 
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support  him  ;  and,  as  soon  as  the  King  ordered 
the  duel  to  proceed,  Katrington  fainted  ;  where- 
upon the  spectators  pulled  off  his  armour  and 
threw  wine  and  water  in  his  face  ;  and  it  was 
adjudged  that  Annesley  was  the  victor. 

As  soon  as  Katrington  recovered  consciousness, 
Annesley  appears  to  have  explained  to  him  in  choice 
chivalry  Billingsgate  exactly  what  his  own  private 
views  were  as  to  Katrington  in  particular  and 
Katrington's  ancestors  in  general  ;  and  to  have 
inquired  whether  he  had  had  enough. 

Katrington  died  at  nine  o'clock  the  next  morning 
from  his  wounds. 

In  1548,  Lieutenant-General  Lord  Grey  was 
waging  war  with  the  Scotch,  and  laid  siege  to 
a  castle.  Ultimately  the  General  agreed  to  grant 
quarter  to  the  garrison,  other  than  one  man 
(supposed  to  be  a  Mr.  Newton)  who  was  alleged 
to  have  spoken  disrespectfully  of  the  King. 
Newton  tried  to  save  his  life  by  throwing  the 
accusation  of  disrespectful  speech  on  to  a  Mr. 
Hamilton  ;  and,  as  they  both  charged  each  other 
the  General  could  find  no  way  to  decide  the 
matter  than  by  combat,  which  they  both  de- 
manded. 

They  fought  at  Haddington  in  their  doublets 
and  hose,  and  armed  with  sword,  buckler,  and 
dagger.  As  soon  as  the  signal  was  given  they 
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fell  briskly  to  it,  and  exchanged  several  fierce 
blows,  and  Hamilton  (in  the  opinion  of  all  the 
people,  seeming  to  rely  on  his  innocence)  laid 
stoutly  about  him,  and  forced  his  adversary  to 
retreat  almost  to  the  end  of  the  lists  :  to  which, 
if  he  had  quite  driven  him,  he  had  by  the  law 
of  arms  won  the  victory.  Newton,  finding  him- 
self thus  upon  the  point  of  being  worsted, 
advanced  again,  and  gave  Hamilton  such  a  great 
gash  in  the  leg  that  he  was  not  able  to  stand 
any  longer,  and  fell  down  :  whereupon  Newton 
rushed  upon  him,  and  presently  slew  him  with 
his  dagger. 

Several  gentlemen,  taking  it  for  granted  that 
Newton  was  the  offender,  though  fortune  had 
favoured  him  in  the  combat,  wanted  to  venture 
their  lives  against  his  :  but  the  General  would 
not  allow  it,  and  gave  Newton  the  benefit  of  the 
law  of  arms.  Newton's  victory  however  did  not 
avail  him  much,  for  several  of  the  aforesaid 
gentlemen  met  him  on  his  way  home  ;  and,  if 
he  had  a  wife,  she  can  only  have  seen  him  in 
the  interesting  condition  described  by  robber 
Brown  in  the  "  Bab  Ballads,"  when  he  says  :— 

"  I've  studied  human  nature,  and  I  know  a  thing  or  two  ; 
Though  a  girl  may  fondly  love  a  living  gent,  as  many  do, 
A  feeling  of  disgust  upon  her  senses  there  will  fall 
When  she  looks  upon  his  body  chopped  particularly  small." 
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Duels  were  practically  banished  from  civil  society 
by  the  end  of  the  Eighteenth  Century.  In  the 
English  Army  they  survived  for  some  years,  being 
finally  extinguished  as  a  result  of  prosecutions  for 
murder  (in  1808,  1813  and  1843),  and  of  some 
Army  regulations  (April,  1844)  originated  by  the 
late  Prince  Consort. 
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VIII. 

Bribery. 

VISITORS  to  the  Museum  at  Bruges  will  have  there 
observed  a  picture  of  a  gentlemen  who  is  having 
his  skin  removed.  If  the  writer's  memory  serves 
him  aright,  the  gentlemen  in  question  had  been 
convicted  of  accepting  bribes  in  his  judicial 
capacity,  and  Cambyses  ordered  him  to  be  flayed 
alive,  and  his  skin  to  be  utilised  as  an  antimacassar 
for  the  judgment  seat,  pour  encourager  les  autres. 

By  the  Athenian  laws  a  judge,  who  accepted 
a  bribe,  rendered  himself  liable  to  a  penalty  of 
ten  times  the  value  of  the  gift  received,  as  well 
as  to  the  punishment  of  infamy. 

It  does  not  appear  that  in  mediaeval  times 
England  was  any  better  than  other  countries  in 
this  respect,  or  that  our  judges  were  averse  to 
receiving  gifts  from  litigants.  Mr.  Barrington 
states  that,  previously  to  the  passing  of  the 
Magna  Charta,  it  was  usual  to  pay  fines  for 
delaying  law  proceedings,  and  also  to  expedite 
process  and  obtain  right.  "  In  some  cases  the 
*'  parties  litigant  offered  part  of  what  they  were 
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"  to  recover  to  the  Crown  ;  .  .  .  and  there 
"  is  a  particular  instance  of  the  Dean  of  London 
"  paying  20  marks  as  a  fine  to  the  King,  that 
"  he  might  assist  him  against  the  Bishop  in  a 
"  law  suit." 

In  the  year  1290  the  entire  Bench  of  Judges 
was  tried  for  taking  bribes  and  altering  the 
records,  and  two  only  of  the  Judges  were  ac- 
quitted. Sir  T.  Wayland,  Chief  Justice  of  the 
Common  Pleas,  had  the  whole  of  his  goods  and 
lands  confiscated  to  the  King  and  was  banished  : 
Sir  A.  de  Stratton,  Chief  Baron  of  the  Exchequer, 
was  fined  34,000  marks  :  Sir  R.  de  Hengham, 
Chief  Justice  of  the  King's  Bench,  was  fined 
7,000  marks  :  and  R.  Lithebury,  Master  of  the 
Rolls,  was  fined  1,000  marks. 

Speed,  writing  of  this  period,  says,  that  "  while 
"  the  Jews  by  their  cruel  usuries  had  one  way 
"  eaten  up  the  people,  the  Justiciars,  like  another 
"  kind  of  Jews,  had  ruined  them  by  delay  in  their 
"  suits  and  enriched  themselves  with  wicked  con- 
"  victions." 

"  One  here  bewayles  his  wofull  case 

And  wisheth  him  unborne, 
Another  cryes  with  wringing  handes 

Alas,   I  am  forlorne  ; 
My  sute  thus  long  depended  hath 

The  Lawe  is  on  my  syde, 
And  yet  in  harde  delayes  I  lye 

True  judgment  to  abyde." 
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Lord  Chancellor  Baldock,  in  1323,  seems  to  have 

been    "  unscrupulous   in   perverting   the   rules   of 

'  justice,  regardless  of  public  opinion,  and  reckless 

'  as  to  consequences,  so  long  as  he  gratified  the 

"  royal  favourites." 

Sir  Wm.  Thorpe,  in  1351,  received  bribes  from 
several  great  men  to  stay  a  writ,  which  ought 
in  due  course  of  law  to  have  been  issued  against 
them.  He  was  condemned  to  be  hanged,  and 
all  his  goods  and  lands  forfeited  to  the  Crown. 
This  sentence  however  was  not  carried  into 
effect,  and  a  few  years  later  Thorpe  was  actually 
reinstated  in  the  office  of  Chief  Justice. 

Stow  informs  us  that,  in  the  year  1468,  many 
of  the  jurors  of  the  City  of  London  were 
punished  by  having  papers  fixed  on  their  heads, 
stating  their  offence  of  being  tampered  with  by 
the  parties  to  the  suit. 

The   following   story   is   related   by   Aubrey   of 

Chief    Justice    Popham    (1592    to    1607)  :    "Sir 

"  Richard  Dayrell,  of  Littlecot,  in  the  County  of 

'  Wilts,    having    got    his    lady's    waiting-woman 

'  with    child,    when    her    travail    came,    sent    a 

'  servant  with  a  horse  for  a  midwife,  whom  he 

'  was   to  bring  hoodwinked.      She  was   brought 

'  and   layd   the   woman  ;    but,    as   soone   as   the 

"  child  was  borne,  she  saw  the  Knight  take  the 
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"  child  and  murther  it,  and  burn  it  in  the  fire 
"  in  the  chamber. 

"  She,  having  done  her  businesse,  was  extra- 
"  ordinarily  rewarded  for  her  paines,  and  went 
"  blindfold  away.  This  horrid  action  did  much 
"  run  in  her  mind,  and  she  had  a  desire  to  dis- 
"  cover  it,  but  knew  not  where  it  was.  She 
"  considered  with  herself  the  time  she  was  riding, 
"  and  how  many  miles  she  might  have  rode  at 
"  that  rate  in  that  time,  and  that  it  must  be 
"  some  great  person's  house,  for  the  roome  was 
"  twelve  foot  high,  and  she  should  knowe  the 
"  chamber  if  she  saw  it.  She  went  to  a  Justice 
"  of  the  Peace,  and  search  was  made.  The 
"  very  chamber  found.  The  Knight  was  brought 
"  to  his  tryall  ;  and  to  be  short,  this  Judge  has 
"  his  noble  house,  parke,  and  manor,  and  (I 
"  thinke)  more,  for  a  bribe  to  save  his  life.  Sir 
"  John  Popham  gave  sentence  according  to  lawe, 
"  but,  being  a  great  person  and  a  favourite,  he 
"  procured  a  nolle  prosequi." 

The  state  of  morality  in  the  early  part  of  the 
Seventeenth  Century  is  well  illustrated  by  the 
warning  which  Lord  Chancellor  Bacon  found  it 
necessary  to  address  to  Serjeant  Hutton,  when 
the  latter  was  appointed  a  judge.  The  Chan- 
cellor urged  Hutton,  "  that  his  hands,  and  the 
"  hands  of  those  about  him,  should  be  clean  and 
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"  uncorrupt  from  gifts  and  from  serving  of  turns, 
"  be  they  great  or  small  ones." 

In  1620,  Bacon  was  himself  accused  of  accept- 
ing twenty-two  different  gifts  or  bribes,  of  the 
aggregate  value  of  £9,016.  He  admitted  the 
truth  of  the  greater  part  of  the  accusation,  but 
denied  that  any  of  his  decisions  or  judgments 
were  improper  or  unfair,  and  pleaded  in  pallia- 
tion of  the  charges  that  the  offence  of  judicial 
corruption  was  vitium  temporis.  Bacon  was 
sentenced  (a)  to  undergo  a  fine  and  ransom  of 
£40,000  ;  (b)  to  be  imprisoned  in  the  Tower 
during  the  King's  pleasure  ;  (c)  to  be  incapable 
of  any  office,  state,  or  employment  in  the  Com- 
monwealth ;  and  (d)  never  to  sit  in  Parliament 
or  come  within  the  verge  of  the  Court.  James  I. 
granted  him  a  full  pardon  in  1624.  Spedding, 
in  his  very  able  defence  of  Bacon,  points  out 
that  fit  was  the  usual  practice  for  judges  and 
law  officers  of  the  Crown  to  receive  gifts  from 
those  who  had  been,  were,  or  might  be,  under 
some  obligation  to  them  ;  and  that,  the  impar- 
tiality of  Bacon's  judgments  being  once  conceded, 
there  was  nothing  wrong  (viewed  by  the  then 
state  of  morality)  in  the  course  which  he  adopted. 
It  is  then  urged  that  everything  tends  to  show 
that  Bacon's  judgments  were  in  fact  impartial 
and  just,  and  that  none  of  them  were  subse- 
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quently  objected  to  or  reversed.  Bacon  himself 
says,  that  he  himself  was  the  justest  judge  who 
had  sat  on  the  Bench  for  50  years  ;  and  there 
may  not  improbably  be  a  good  deal  of  truth  in 
such  remark. 

Sir  Henry  Yelverton,  the  Attorney-General,  was 
found  guilty  in  1621,  of  corruption  in  preparing 
charters  to  pass  the  Great  Seal. 

The  barbarity,  violence,  and  corruption  of 
Jeffreys  are  well  known  to  every  reader  of 
history.  Suffice  it  here  to  say  that  of  all  un- 
principled judges  in  England  he  was  probably 
the  worst,  and  that  his  bribes  and  exactions 
were  gigantic.  Wright  (a  creature  of  Jeffreys, 
and  promoted  through  his  instrumentality  to  the 
Bench)  was  a  little  better,  because  he  was  less 
powerful,  than  the  Chief  Justice. 

In  1725,  Lord  Macclesfield  was  found  guilty  of 
(amongst  other  things)  selling  Masterships  in 
Chancery,  when  the  office  being  vacant  was  in 
his  own  gift,  and  with  conniving  at  the  fraud- 
ulent practice  of  Masters  paying  for  their  places 
out  of  the  suitors  money  in  their  hands.  He 
was  sentenced  to  pay  a  fine  of  £30,000,  and  to 
be  imprisoned  in  the  Tower  of  London  until  the 
fine  was  paid. 

In  1832,  at  the  Cardiganshire  Assizes,  a  litigant 
sent  £10  as  a  gift  to  Mr.  Justice  Alderson.  Had 
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not  the  judge  been  satisfied  that  the  offence  was 
the  result  of  ignorance  rather  than  crime,  the 
litigant  in  question  would  have  suffered  severely 
for  his  conduct  ;  but  under  the  circumstances, 
the  judge,  after  returning  the.  money  and  censur- 
ing the  sender,  allowed  the  matter  to  drop. 

How  completely  our  judicial  system  has  altered 
since  the  Seventeenth  Century,  and  how  entirely 
corruption  has  been  eliminated  from  the  Bench, 
until  English  justice  has  become  symbolical 
throughout  the  civilised  world  of  all  that  is 
noblest  and  best,  are  matters  of  common  know- 
ledge. Various  causes  have  contributed  to 
this  change.  Judges  were  formerly  appointed 
for  several  reasons  : — 

(a)  Generally,   but   not   always,   a   man   forced 

his  way  to  the  front  by  sheer  ability, 
and  gained  promotion  on  his  merits. 

(b)  Occasionally  a  post  had  to  be  found  for  a 

favourite  or  protege  of  the  King  or  of 
one  of  his  Ministers.  Thus,  the  chief 
qualifications  of  Sir  Christopher  Hatton, 
appointed  Lord  Chancellor  by  Queen 
Elizabeth,  seem  to  have  been  that  he 
danced  very  well  and  had  an  excellent 
taste  in  dress. 
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(c)  Times  have  been  when  a.  man  was  raised 
to  the  Bench  because  his  conscience  was 
fairly  pliable,  and  he  was  likely  to  carry 
out  implicitly  the  wishes  of  the  Crown. 
James  II.  dismissed  several  judges,  and 
appointed  others,  in  order  that  he  might 
obtain  a  particular  decision  conformable 
to  his  owrn  views. 

Judges,  throughout  the  whole  of  the  period 
during  which  corruption  prevailed,  were  remov- 
able at  the  King's  pleasure  without  any  reason 
assigned  :  and  their  remuneration  seems  to  have 
been  distinctly  small.  The  salary  of  a  Lord 
Chief  Justice  in  1289  was  £40,  and  in  the  reign 
of  James  I.,  £224  193.  6d.  In  the  present  day 
such  salary  amounts  to  £8,000. 

Whilst  the  Stuart  dynasty  was  on  the  throne, 
the  corruption  of  Ministers  acted  and  reacted 
throughout  the  country.  Bribery  was  rife,  and 
the  theory  that  every  man  had  his  price  was  to 
some  extent  justified  by  the  facts.  Imagine, 
for  a  judge,  one  who  has  no  special  interest  in 
his  profession,  and  has  been  promoted  either  for 
his  pliability  or  because  he  is  a  Court  favourite  : 
his  legitimate  salary  appears  to  him  inadequate  : 
he  can  be  removed  at  the  King's  pleasure  to- 
morrow :  and  he  sees  that  persons  more  highly 
placed,  and  more  able,  than  himself  are  corrupt. 
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Is  it  wonderful  that  the  temptation  proves  too 
strong  ?  Would  it  not  rather  be  much  more 
wonderful  if  the  temptation  was  successfully 
resisted. 

From  the  time  that  William  and  Mary  ascended 
the  throne  Judges  were  appointed  solely  on  their 
merits,  and  the  power  of  the  Crown  to  remove 
them  at  will  was  taken  away.  Public  opinion 
assumed  a  more  healthy  tone,  and  judicial  bribery 
became  a  thing  of  the  past. 
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IX. 

CDC  Kina's  CoucD, 

SOME  ten  centuries  since  superstition  and  credulity 
played  no  unimportant  part  in  the  conduct  and 
lives  of  our  ancestors  ;  and,  when  a  theory  or 
belief  had  once  been  accepted,  it  was  not  easy 
to  eradicate  or  remove  it.  One  such  theory 
attached  to  the  Sovereign's  person,  and  origin- 
ated or  sprung  from  the  idea  that  he  ruled  by 
divine  right.  A  deity  had  placed  him  on  the 
throne  ;  might  not  that  deity  as  a  natural  corol- 
lary have  conferred  on  him  certain  magical 
powers  to  be  used  for  the  benefit  of  his  subjects, 
and  was  it  not  impious  to  discredit  the  Sovereign's 
capacity  in  this  direction  ?  These  or  some  similar 
arguments  must  surely  have  weighed  with  our 
ancestors  when  they  determined  that  a  sick  person 
could  be  cured  by  the  King's  touch. 

The  belief  was  fostered  by  the  apparent  efficacy 
of  the  remedy  ;  for  in  those  days  the  following 
facts  were  perhaps  hardly  realised  or  appreciated, 
viz.  : — 
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(1)  That  imagination  is  a  very  potent  factor  in 

nearly  all  cases  of  illness,  and  that,  if  a 
sick  person  firmly,  absolutely,  and  im- 
plicitly, believes  a  third  person's  touch 
will  cure  him,  he  may  be  really  cured 
after  such  touch  by  his  imagination. 

(2)  That  nature  must  often  have  effected  the 

remedy  attributed  to  the  King. 

(3)  That  some  of  the  persons  touched  were  not 

really  ill,  but  underwent  the  treatment 
because  of  their  desire  to  come  into  con- 
tact with  their  Sovereign,  and  also  because 
a  small  payment  was  made  by  the  King 
to  every  person  on  whom  he  exercised 
these  magical  powers. 

When  the  remedy  failed  the  responsibility  rested 
with  the  patient,  and  such  failure  arose  from  one 
of  two  causes,  either  (a)  want  of  faith,  or  (b)  the 
anger  of  God. 

During  the  reign  of  Edward  the  Confessor,  "  a 
"  young  woman,  married,  but  without  children, 
"  had  a  disease  about  her  jawes,  and  under  her 
"  cheeke,  like  unto  kernels,  which  they  termed 
"  akornes,  and  this  disease  so  corrupted  her  face 
"  with  stench,  that  shee  could  scarce  without  great 
"  shame  speake  to  any  man.  This  woman  was 
"  admonished  in  her  sleepe  to  go  to  King  Edwarde, 
"  and  get  him  to  washe  her  face  with  water,  and 
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"  shee  should  be  whole.  To  the  Court  shee  came  ; 
"  and  the  King  hearing  of  this  matter,  disdained 
"not  to  doe  it  ;  having  a  basin  of  water  brought 
"  unto  him,  he  dipped  his  hand  therein,  and 
"  washed  the  womannes  face,  and  touched  her 
"  diseased  place  ;  and  this  hee  did  oftentimes, 
"  sometimes  also  signing  it  with  the  signe  of  the 
"  crosse,  which  after  hee  had  thus  washed  it, 
"  the  hard  crust  or  skinne  was  softened  and  dis- 
"  solved,  and  drawing  his  handes  by  divers  of 
"  the  holes,  out  of  the  kernels  came  little  wormes, 
"  whereof  they  were  full  with  corrupt  matter  and 
"  blood  ;  the  King  still  pressed  it  with  his  handes 
"  to  bring  forth  the  corruption,  and  disdained  not 
"  to  suffer  the  stench  of  the  disease,  untill  hee  had 
"  brought  forth  all  the  corruption  with  pressing  : 
"  this  done,  hee  commanded  her  a  sufficient  allow- 
"  ance  every  day  for  all  things  necessary,  untill 
"  shee  had  perfect  health,  which  was  within  a 
"  weeke  after  ;  and  whereas  shee  was  ever  beef  ore 
"  barren,  within  one  yeare  she  had  a  childe  by  her 
"  husband.  And  although  this  thinge  seeme 
"  strange,  yet  the  Normans  sayde  that  hee  often 
"  did  the  like  in  his  youth  when  hee  was  in 
"  Normandy." 

There  appears  to  be  some  doubt  as  to  whether 
the  power  of  touching  was  used  by  any  of 
our  Kings  between  1066  and  the  accession  of 
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Henry  VII.  But  a  miraculous  power  for  good  was 
exercised  by  Henry  VI.  40  years  after  his  decease. 
It  seems  that  a  man  had  been  wrongly  convicted 
on  circumstantial  evidence  and  sentenced  to  death. 
As  and  when  he  was  strung  up  the  ghost  of  Henry 
VI.  appeared,  and  prevented  the  hanging  from 
having  any  unpleasant  results.  After  being  cut 
down  at  the  end  of  an  hour,  the  prisoner  got  up 
and  went  to  the  King's  tomb  at  Chertsey  to  return 
thanks  for  his  deliverance. 

That  Henry  VII.  touched  is  clear,  because 
(a)  forms  of  prayer  approved  by  him  as  suitable 
for  such  occasions  are  to  be  found  in  the  British 
Museum,  and  (6)  the  Exchequer  accounts  show 
sums  paid  to  the  persons  touched. 

It  also  seems  to  be  clear  that  Queen  Elizabeth 
and  James  I.  exercised  their  royal  powers  in  this 
direction  ;  though  Good  Queen  Bess  appears  not 
to  have  touched  because  she  believed  in  its  efficacy, 
but  because  her  subjects  implored  her  to  cure  them. 

Charles  I.  generally  cured  by  words  only,  and 
there  are  three  royal  proclamations  in  this  reign 
relating  to  the  matter  in  question.  It  is  said  that 
in  the  case  of  one  woman,  who  had  been  cured  by 
Charles,  the  sores  broke  out  afresh  on  the  King's 
death,  although  the  woman  lived  at  some  distance 
from  London  and  was  entirely  ignorant  of  passing 
events. 


THE   KING'S   TOUCH.  75 

In  January,  1683,  Charles  II.  ordered  a  pro- 
clamation to  be  published  in  every  parish  in  the 
Kingdom,  which  contained  (amongst  others)  the 
iollowing  statements,  viz.  :  "  Whereas  by  the  grace 
"  and  blessing  of  God,  the  Kings  and  Queens  of 
"  this  Realm,  by  many  ages  past,  have  had  the 
"  happiness,  by  their  sacred  touch,  and  invocation 
"  of  the  name  of  God,  to  cure  those  who  are  afflicted 
"  with  the  disease  called  the  King's  Evil  ;  and  his 
"  Majesty  in  no  less  measure  than  any  of  his  Royal 
"  predecessors,  having  had  good  success  therein  ; 
"  and,  in  his  most  gracious  and  pious  disposition, 
"  being  as  ready  and  willing  as  any  King  or  Queen 
"  of  this  Realm  ever  was,  in  anything  to  relieve 
"  the  distresses  and  necessities  of  his  good  sub- 
"  jects  ;  yet,  in  his  princely  wisdom,  forseeing 
"  that  in  this  (as  in  all  other  things)  order  is  to  be 
"  observed,  and  fit  times  are  necessary  to  be 
"  appointed  for  the  performing  of  this  great  work 
"  of  charity,  his  Majesty  was  therefore  this  day 
"  pleased  to  declare  in  Council  his  Royal  will  and 
"  pleasure  to  be,  that  (in  regard  heretofore  the 
"  usual  times  of  presenting  such  persons  for  this 
"  purpose  have  been  prefixed  by  his  Royal  Pre- 
' '  decessors )  the  times  of  public  healings  shall  from 
"  henceforth  be  from  the  Feast  of  All  Saints,  com- 
"  monly  called  Alhallow-tide,  till  a  week  before 
"  Christmas  ;  and  after  Christmas,  until  the  ist 
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day  of  March,  and  then  to  cease  till  the  Passion 
week,  being  times  most  convenient,  both  for  the 
temperature  of  the  season,  and  in  respect  of  con- 
tagion, which  may  happen  in  the  near  access  to 
his  Majesty's  sacred  person.  And  when  his 
Majesty  shall  at  any  time  think  fit  to  go  any 
progress,  he  will  be  pleased  to  appoint  such 

"  other  times  for  healing  as  shall  be  most  con- 
venient. And  his  Majesty  doth  hereby  accord- 
ingly order  and  command  that,  from  the  time 
of  publishing  this  His  Majesty's  order,  none  pre- 
sume to  repair  to  his  Majesty's  Court  to  be  healed 
of  the  said  disease,  but  only  at  or  within  the 
times  for  that  purpose  appointed  as  aforesaid. 
And  his  Majesty  was  further  pleased  to  order, 
that,  all  such  as  shall  hereafter  come  or  repair  to 
the  Court  for  this  purpose,  shall  bring  with  them 
certificates,  under  the  hands  and  seals  of  the 
parson,  vicar,  or  minister,  and  of  both  or  one  of 
the  churchwardens  of  the  respective  parishes 
where  they  dwell,  and  from  whence  they  come, 
testifying,  according  to  the  truth  ;  that  they 
have  not,  at  any  time  before,  been  touched  by 
his  Majesty,  to  the  intent  to  be  healed  of  their 

"  disease     .     .     .     ." 

The  last  clause  in  this  proclamation  was  inserted 

to  meet  the  case  of  persons,  who,  having  nothing 

really  the  matter  with  them,  presented  themselves 
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over  and  over  again  to  the  Sovereign,  in  order  that 
they  might  obtain  the  money  payment  which 
accompanied  the  royal  touch.  As  92,107  persons 
attended  as  patients  in  the  course  of  twenty-two 
years  the  expenses  must  have  been  considerable, 
and  it  became  necessary  to  check  frauds  in  this 
direction. 

John  Brown,  Chirurgeon  to  King  Charles,  pub- 
lished a  work  on  the  subject  called  "  Charisma 
Basilicon  ;  or,  the  Royal  Gift  of  healing  Strumaes, 
or  King's  Evil,  swellings,  by  contact  or  imposition 
of  sacred  hands  of  our  Kings  of  England  and  France, 
given  them  at  their  inaugurations  .  .  ."  The 
author  cites  numerous  instances  of  miraculous 
cures,  and  apparently  believed  in  the  truth  of  the 
doctrine  which  he  propounded. 

No  patients  seem  to  have  been  touched  during 
the  reign  of  William  and  Mary.  Probably  the 
King's  robust  commonsense  rebelled  against  such 
a  farce,  and  in  addition  there  may  have  been  some 
doubt  as  to  whether  the  power  to  heal  accrued  to 
a  sovereign  whose  title  was  acquired  in  a  manner 
which  was  not  strictly  according  to  precedent. 

Queen  Anne  adopted  the  practice  to  some  con- 
siderable extent.  On  one  occasion  (the  30th  March, 
1714)  she  touched  200  persons,  amongst  whom 
was  Samuel  Johnson,  at  that  time  a  child  of  tender 
years,  suffering  from  a  scrofulous  complaint. 


78  ODDITIES    OF   THE   LAW. 

As  far  as  England  is  concerned,  the  touching  of 
subjects  by  the  Crown  fell  into  disuse  on  the  death 
of  Anne,  and  no  future  sovereign  claimed  the  power 
to  exercise  the  miraculous  gift.  The  Young  Pre- 
tender, however,  asserted  his  right  and  ability  to 
heal  by  touching,  on  the  ground  that  he  was  the 
lawful  heir  to  the  English  throne,  although  tem- 
porarily exiled  abroad  :  and,  it  is  clear  that  several 
ardent  Jacobites  travelled  to  the  continent  and 
submitted  themselves  to  him  for  treatment. 

Amongst  the  number  was  a  certain  Christopher 
Lovel,  who  had  been  extremely  afflicted  for  many 
years,  and  had  "  such  a  flow  of  the  scrophulous 
"  humour,  that,  though  it  found  a  vent  by  five 
"  running  sores  about  his  breast,  neck,  and  arms, 
"  there  was  such  a  tumour  on  one  side  of  his  neck, 
"  as  left  no  hollow  between  the  cheek  and  the  upper 
"  part  of  his  left  shoulder,  and  forced  him  to  keep 
"  his  head  almost  awry."  All  the  most  eminent 
doctors  and  surgeons  in  Bristol  had  been  unable 
to  cure  Lovel,  and  his  case  was  regarded  as  hope- 
less. Under  these  circumstances  Level's  father 
sent  him  to  Paris,  where  he  saw  the  Young  Pre- 
tender, was  touched  by  him,  and  immediately 
cured. 
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The  French  were  cured  by  their  King's  touch 
at  a  very  early  date  (probably  about  A.D.  500),  and 
the  practice  lasted  until  1775.  Louis  XIV.  and 
Louis  XV.  were  both  zealous  in  this  respect  for  the 
welfare  of  their  subjects. 
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X. 

CDe 


"  There  are  certain  things  —  as  a  spider,  a  ghost, 

The  income-tax,  gout,  an  umbrella  for  three  — 
That  I  hate,  hut  the  thing  that  I  hate  the  most 
Is  a  thing  they  call  the  sea." 

MACAULAY  tells  us  that,  in  1689,  victuallers  sent 
down  to  the  fleet  "  casks  of  meat  which  dogs 
would  not  touch,  and  barrels  of  beer  which  smelt 
worse  than  bilge  water,"  and  that  "  much  of  the 
salt,  with  which  the  meat  furnished  to  the  fleet 
had  been  cured,  had  been  by  accident  mixed  with 
galls  such  as  are  used  for  making  ink."  In  1797 
the  food  was  not  much  better,  and  a  Committee  of 
Naval  Inquiry  granted  almost  all  the  reforms  which 
were  demanded  by  the  sailors  responsible  for  the 
mutiny  at  the  Nore.  Bad  food,  inadequate  pay 
generally  in  arrear,  and  cruel  punishments,  were  all 
too  common.  Small  wonder  then  that  seamen 
were  difficult  to  obtain,  and  that  from  the  point 
of  view  of  the  State  the  press-gang  was  an  absolute 
necessity. 


THE   PRESS-GANG.  Si 

The  right  of  impressing  mariners  for  the  public 
service  was  a  prerogative  inherent  in  the  Crown, 
grounded  upon  the  Common  Law,  and  recognised 
by  many  Acts  of  Parliament.  The  right  to  impress 
was  not  a  general  one  extending  to  all  persons, 
but  was  limited  (at  any  rate  in  theory)  to  those 
whose  employment  was  upon  the  sea  and  in  navig- 
able waters. 

It  was  no  doubt  extremely  repugnant  to  the 
English  idea  of  liberty  that  a  man,  without  any 
offence  committed  by  him,  should  be  hurried  away 
like  a  criminal  from  his  friends  and  family,  and 
carried  by  force  on  board  a  man-of-war  to  fight 
England's  foes  ;  but  the  practice  arose  from  the 
necessity  of  the  State,  and  was  continued  for  the 
like  reason.  Lord  Mansfield,  in  a  case  which  came 
before  him  as  Lord  Chief  Justice,  remarked  that 
"  the  power  of  pressing  is  founded  upon  immemorial 

usage  allowed  for  ages.     If  it  be  not  so  founded 

and  allowed  for  ages  it  can  have  no  ground  to 

stand  upon,  nor  can  it  be  vindicated  or  justified 
"  by  any  reason  but  the  safety  of  the  State.  And 
"  the  practice  is  deduced  from  that  trite  maxim 
"  of  the  constitutional  law  of  England  that  private 
"  mischief  had  better  be  submitted  to,  than  public 
"  detriment  and  inconvenience  should  ensue." 

Accordingly,  we  find  that  commissions  and  man- 
datory writs  were  continually  issued  to  the  Admirals 
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of  the  English  fleet,  and  the  captains  of  the  men- 
of-war,  authorising  and  directing  them  to  impress 
mariners,  and  sometimes  ships,  for  the  service  of 
the  country.  Great  hardship  must  frequently 
have  been  inflicted  on  individuals,  for  an  outward 
bound  merchantman  would  be  left  with  an  insuffi- 
cient number  of  hands  to  work  her  after  a  visit 
from  the  press-gang  :  whilst,  in  the  case  of  a 
homeward-bound  merchantman,  the  crew,  instead 
of  returning  to  their  homes  after  several  years 
absence,  would  be  doomed  to  fight  some  of  Eng- 
land's enemies  for  a  more  or  less  indefinite  period. 

That  the  prospect  was  no  very  alluring  one  to 
the  average  mariner  is  shown  by  some  of  the  Acts 
of  Parliament  from  time  to  time  passed  on  the 
subject. 

In  the  reign  of  Henry  VII.,  a  statute  states  that 
divers  mariners,  after  they  have  been  arrested  and 
retained  for  the  King's  service  upon  the  sea  in 
defence  of  the  realm,  and  have  received  their  wages, 
do  flee  out  of  the  said  service  without  license  of  the 
Admirals  or  their  lieutenants  ;  wherefore  the  legis- 
lature directed  that  all  such  mariners  should  have 
one  year's  imprisonment. 

In  the  second  year  of  the  reign  of  Queen  Mary 
a  penalty  was  inflicted  on  the  watermen  plying 
between  Gravesend  and  Windsor,  who,  "  in  the 
"  time  of  pressing  by  commission  for  the  service  of 
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'  the  Crown  upon  the  sea,  do  wilfully  and  ob- 

"  stinately  withdraw,  hide,  and  convey  themselves 

"  into  secret  places  and  outcorners  ;    and  after, 

'  when  such  time  of  pressing  is  overpassed,  return 

*'  to  their  employments." 

In  the  reign  of  Anne,  Justices  of  the  Peace  and 
others  were  directed  to  make  privy  searches  and 
to  break  open  doors  of  houses  to  discover  mariners 
who  lay  hid  and  concealed  themselves. 

To  such  an  extent  was  the  pressing  of  mariners 

carried  that,  in  1812,  Lord  Castlereigh  opined  that 

'  the  ancient  and  accustomed  practice  of  impressing 

'  British  seamen  from  the  merchant  ships  of  a 

'  foreign  State  is  the  exercise  of  a  right  upon  which 

'  the  naval  strength  of  the  Empire  mainly  de- 

'  pends."     Imagine,   if  you   can,   what   a    flutter 

would  be  caused  in  all  the  foreign  Chancelleries 

if  in  this  present  year  of  grace  an  English  gunboat 

stopped  a  German  or  French  liner  and  extracted 

by  force  some  of  her  crew,  claiming  the  right  to 

impress  them  on  the  ground  that  they  were  English 

subjects. 

Mariners  were,  no  doubt,  the  persons  most  sought 
after  by  the  press-gang  ;  but  nearly  all  fish  that 
came  to  the  net  appear  to  have  been  fairly  accept- 
able. Thus,  on  the  2nd  February,  1692,  a  com- 
plaint was  made  to  the  House  of  Commons  that 
one,  Thomas  Gwillm,  a  servant  to  Mr.  Mansell  (a 


84  ODDITIES   OF  THE   LAW. 

member  of  the  House)  coming  in  his  livery  to 
receive  letters,  was  pressed  and  sent  to  Harwich 
en  route  for  Flanders.  The  House  considered  this 
a  breach  of  privilege,  and  directed  the  transport 
agents  at  the  various  ports  to  recapture  Gwillm 
and  restore  him  to  his  sorrowing  master. 

Five  days  later  a  similar  complaint  was  made 
by  another  member  of  the  House,  and  was  similarly 
dealt  with. 

Apprentices  of  all  sorts  (although  legally  not 
liable  to  be  impressed)  seem  to  have  received 
considerable  attention  from  the  press-gang.  Lords 
Mansfield  and  Kenyon,  when  they  were  respectively 
Lord  Chief  Justices  of  England,  held  on  different 
occasions  that  the  Master  of  an  impressed  appren- 
tice was  not  entitled  to  a  writ  of  Habeas  Corpus 
to  have  him  brought  up  in  Court  with  a  view  to 
his  being  released,  but  that  the  application  must 
be  made  by  the  apprentice  himself.  These  judg- 
ments must  for  all  practical  purposes  have  meant 
that  an  impressed  apprentice  could  not  obtain  his 
liberty  ;  for,  when  he  was  on  board  an  English 
man-of-war  at  some  foreign  station  he  could  not 
himself  personally  instruct  an  English  lawyer  to 
make  the  necessary  application  :  nor  can  we  sup- 
pose that  he  would  be  able  to  write  his  instructions, 
for  writing  in  those  days  was  an  unusual  luxury. 
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and  not  a  necessity,  for  a  person  in  that  station  of 
life. 

"  As  Tom  Bowling  was  prowling  the  streets  with  his  gang, 
Such  fellows  to  press  as  would  otherwise  hang  ; 
He  spied  one  he  thought  would  answer  his  end, 
And  slapping  his  shoulder  cried,  '  What  ship,  my  friend  ?  ' 
'  You  mistake,'  said  the  man  ;  '  Sir,  you  cannot  take  me  ! 
I  can  prove  how  I  live,  so  by  law  I  am  free,' 
'  Your  law,'  said  rough  Tom,  '  I'm  not  very  apt  in  ; 
That's  a  thing  we  leave  to  the  reg'lating  captain  ; 
But  this  I  know  well,  that  whate'er  you  may  say, 
I've  a  warrant  to  press,  and  so  you  must  away.' 
Then  straight  with  their  prey  they  set  off  to  the  boat. 
And  his  children  and  wife  left  to  sink  or  to  float. 
A  Frenchman,  attentive  observed  all  that  pass'd, 
And  thus  to  a  friend  he  broke  silence  at  last  : 
'  Now,  Sir,  pray  you  tell  me,  en  verite, 
Vat  vas  you  tink  now,  of  your  grand  liberte  ? 
You  make  de  great  joke  of  de  lettre  de  cachet  ; 
Ma  foi  !  de  press-warrant  vill  very  veil  match  it.'  " 

Besides  exercising  no  very  scrupulous  care  that 
the  person  impressed  was  really  a  mariner,  the 
press-gang  seems  occasionally  to  have  enforced  the 
warrant  for  impressment  when  they  were  not  legally 
in  a  position  to  do  so,  as  is  illustrated  by  the 
following  case  : — 

On  the  30th  August,  1743,  Alexander  Broadfoot 
was  tried  for  the  murder  of  Cornelius  Calahan,  a 
sailor  belonging  to  His  Majesty's  ship  the  Mortar 
Sloop.  Captain  Hanway,  Commander  of  the 
Mortar  Sloop,  had  a  warrant  from  the  Lords  of 
the  Admiralty,  grounded  on  an  order  of  His  Majesty 
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in  Council,  empowering  him  to  impress  seamen  for 
His  Majesty's  service.  The  warrant  declared  that 
"  the  captain  shall  not  intrust  any  person  with  the 
"  execution  of  it  but  a  commission-officer,  and 
"  shall  insert  the  name  and  office  of  the  person  in- 
"  trusted  on  the  back  of  the  warrant." 

The  lieutenant  of  the  Mortar  Sloop  (the  only 
commissioned  officer  on  board  besides  the  captain) 
was  deputed  by  him  to  impress  according  to  the 
tenor  of  the  warrant. 

On  the  25th  April,  1743,  Captain  Han  way,  being 
at  anchor  near  Bristol,  ordered  the  ships  boat  down 
the  channel  in  order  to  press  as  they  should  see 
opportunity  :  but  the  lieutenant  stayed  on  board 
with  the  captain. 

Towards  evening  the  boat  came  up  with  a 
merchantman,  the  Bremen  Factor,  homeward 
bound  ;  and  some  of  the  crew  went  on  board  to 
press.  Broadfoot,  one  of  the  Bremen's  men  (who 
had  provided  himself  with  a  blunderbuss  and 
pistols  for  his  defence  against  the  press-gang)  asked 
what  they  came  for  :  and  was  answered  by  some 
of  the  press-gang,  "  We  come  for  you  and  your 
comrades."  WThereupon  he  cried  out,  "  Keep 
back,  I  have  a  blunderbuss  loaded  with  swan- 
shot."  Upon  this  the  others  stopped,  but  did  not 
retire.  He  then  said,  "  Where  is  your  lieutenant  ?" 
And  being  answered,  "He  is  not  far  off,"  he 
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immediately  fired  among  them,  killing  Calahan  and 
wounding  one  or  two  more  of  the  press-gang. 

On  Broadfoot's  trial,  the  judge  directed  the  jury 
that,  as  the  boat's  crew  were  impressing  expressly 
against  the  terms  of  the  Captain's  warrant,  every- 
thing they  did  was  to  be  looked  upon  as  an  unjus- 
tifiable attempt  upon  the  liberty  of  the  persons 
concerned  ;  but  that,  inasmuch  as  Broadfoot  had 
used  more  force  than  was  necessary  to  save  himself 
from  being  impressed,  the  jury  must  find  him  guilty 
of  the  lesser  crime  of  manslaughter. 

The  power  to  impress  for  the  royal  Navy  has 
never  been  abolished,  and  legally  there  is  no  reason 
why  it  should  not  be  exercised  to-morrow  ;  al- 
though public  opinion  might  possibly,  at  the 
present  time,  not  be  too  tolerant  of  this  right. 
Moreover  the  conditions  of  treatment,  food,  and 
pay  have  so  much  improved  during  the  last  hundred 
years  as  to  render  the  resort  to  the  press-gang 
unnecessary  as  well  as  inexpedient. 
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XI. 

Peine  forte  et  Dure. 

IN  the  olden  times  the  blood  of  a  man  convicted 
of  a  capital  felony  (that  is,  a  felony  punishable 
by  death)  became  attainted  ;  and  he  forfeited  the 
whole  of  his  money,  goods,  chattels,  and  lands  to 
the  Crown.  On  the  issue  therefore  of  the  prisoner's 
trial  might  depend  not  only  his  own  life,  but  also 
the  lives  of  his  wife  and  children  :  for,  if  he  were 
found  guilty,  they  would  be  cast  penniless  and 
starving  on  the  world.  It  follows  that  no  person 
alleged  to  have  committed  a  capital  felony  was 
unduly  anxious  to  be  tried,  even  when  the  evidence 
against  him  was  slight. 

Before  a  prisoner  was  tried  he  was  asked  to 
plead,  i.e.,  to  say  whether  he  was  "  guilty  '  or 
"  not  guilty."  If  the  plea  was  "  guilty,"  he  was 
sentenced  to  death,  and  strung  up  very  shortly 
afterwards  ;  but  if  the  plea  was  "  not  guilty,"  the 
prisoner  was  asked  how  he  would  be  tried,  to  which 
the  proper  response  was  "  By  God  and  my  country," 
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meaning,  it  is  presumed,  by  a  jury  of  my  country- 
men whose  verdict  will  be  superintended  by 
Providence. 

In  the  thirteenth  century  Trial  by  Ordeal  had 
been  abolished,  and  trial  by  combat  was  never 
available  in  a  State  prosecution,  so  that  the  prisoner 
really  had  no  option  but  to  be  tried  by  a  jury. 

Early  in  the  thirteenth  century  it  appears  to 
have  occurred  to  an  ingenious  prisoner  that  he 
would  decline  to  plead  and  see  what  happened. 
Now,  according  to  our  law,  no  man  could  be  tried 
for  a  felony  until  he  had  both  pleaded  and  uttered 
those  magical  words,  "  by  God  and  my  country  "  ; 
and  the  case  of  anyone  being  so  obstinate  as  to 
refuse  to  do  this  had  not  been  foreseen  or  provided 
for.  Perhaps  therefore  one  can  but  faintly  realise 
the  annoyance  and  anger  which  must  have  half 
paralysed  the  learned  judge  who  was  waiting  to 
dispose  of  our  prisoner.  What  could  he  do  ?  At 
the  worst  hang  him  for  his  stubbornness  and  au- 
dacity, at  the  best  send  him  back  to  prison  to 
think  over  matters.  Whatever  the  judge  decided 
to  do,  the  accused  had  apparently  found  and 
played  a  trump  card,  and  he  had  saved  the  attainder 
of  his  blood  and  the  forfeiture  of  his  goods. 

The  non-trial  or  the  postponement  of  the  trial 
of  one  prisoner  was  no  very  serious  matter  to  the 
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State  ;  but  other  prisoners  were  not  slow  in  follow- 
ing the  example  of  our  friend  :  and  we  can  imagine, 
a  few  months  later,  the  judges  travelling  round  to 
the  different  assize  towns,  and  raging  with  fury, 
whilst  prisoner  after  prisoner  declined  to  plead, 
and  the  prison  officials  explained  that  the  jails  were 
overflowing,  and  a  few  at  least  must  be  hung  to 
make  room  for  the  fresh  cases. 

At  length  the  judges  decided  to  hang  all  these 
obstinate  prisoners,  and  this  appears  to  have 
become  the  regular  practice  until  the  reign  of 
Edward  I.  Then  it  seems  to  have  been  thought 
that  hanging  was  too  harsh  a  punishment,  and  a 
statute  was  passed  under  which  persons  refusing 
to  plead  were  sent  back  to  prison  to  be  starved 
to  death,  unless  they  previously  repented  of  their 
contumacy  and  consented  to  be  tried.  In  1357,  a 
curious  case  occurred,  which  is  sufficiently  explained 
by  the  following  order  for  the  prisoner's  release, 
viz.  :  "  The  King  to  all  bailiffs,  and  other  his  liege 
"  subjects,  to  whom  these  presents  shall  come,  etc., 
"  greeting  :  Be  it  known  unto  you,  that  whereas 
"  Cecily,  who  was  the  wife  of  John  Rygeway,  was 
"  lately  indicted  for  the  murder  of  the  said  John, 
"  her  husband,  and  brought  to  her  tryal  for  the 
"  same,  before  our  beloved  and  faithfull  Henry 
"  Grove  and  his  brother  judges  at  Nottingham  ; 
"  but  that  continuing  mute,  and  refusing  to  plead 
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"  to  the  said  indictment,  she  was  sentenced  to  be 
"  committed  to  close  custody,  without  any  victuals 
"  or  drink,  for  the  space  of  forty  days  ;  which 
"  she,  miraculously  and  even  contrary  to  the  course 
"  of  human  nature,  went  through  ;  as  we  are  well 
"  and  fully  assured  of  from  persons  of  undoubted 
"  credit.  We  do  therefore  for  that  reason,  and 
"  from  a  principle  of  piety  to  the  glory  of  God, 
"  and  of  the  Blessed  Virgin  Mary,  His  Mother,  by 
"  whom  its  thought  this  miracle  was  wrought,  out 
"  of  our  special  grace  and  favour,  pardon  the  said 
"  Cecily  from  the  further  execution  of  the  sentence 
"  on  her,  and  our  will  and  pleasure  is,  that  she  be 
"  freed  from  the  said  prison,  and  no  further  trouble 
"  given  her  upon  the  account  of  the  said  sentence." 
In  spite,  however,  of  what  awaited  them, 
prisoners  continued  to  refuse  to  plead,  and  the 
jails  were  continually  replenished  with  starving 
wretches  ;  so  that  still  sterner  measures  had  to 
be  resorted  to,  and  in  or  about  the  year  1400 
the  sentence  of  Peine  Forte  et  Dure  was  invented 
to  meet  the  case.  The  extremity  and  rigour  of 
this  sentence  were  expressed  in  the  words  onere, 
frigore,  et  fame.  For  the  first,  the  prisoner 
'  was  to  receive  his  punishment  by  the  law,  to 
'  be  extended  and  then  to  have  weights  laid 
'  upon  him  no  more  than  he  was  able  to  bear, 
"  which  were  by  little  and  little  to  be  increased. 
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'  For  the  second  that  he  was  to  be  exposed  in  an 
'  open  place,  near  to  the  prison,  in  the  open  air 
"  being  naked.  And  lastly,  that  he  was  to  be  pre- 
'  served  with  the  coarsest  bread  that  could  be  got, 
'  and  water  out  of  the  next  sink  or  puddle  to  the 
'  place  of  execution,  and  that  day  he  had  water 
'  he  should  have  no  bread,  and  that  day  he  had 
'  bread  he  should  have  no  water  ;  and  in  this 
'  torment  he  was  to  linger  on  as  long  as  nature 
'  could  linger  out,  so  that  oftentimes  men  lived 
"  in  that  extremity  eight  or  nine  days." 

It  might  not  unreasonably  have  been  supposed 
that  this  last  sentence  would  have  been  effectual 
in  removing  any  qualms  that  prisoners  might  have 
felt  on  the  subject  of  pleading  :  but  such  was  not 
the  case.  Either  through  indifference  to  pain,  or 
from  love  of  their  wives  and  children,  persons  con- 
tinued not  infrequently  to  suffer  this  terrible 
punishment. 

What  were  the  judges  to  do  ?  They  could  not 
wait  for  a  week  at  every  assize  town  to  see  if  the 
prisoner  would  be  pressed  to  death,  or  at  the  end 
of  five  days  would  think  better  of  it  and  agree  to 
plead.  The  only  alternative  was  to  make  the 
death  a  speedier  one,  and  at  a  later  date  this  appears 
to  have  been  done  by  placing  so  heavy  a  weight 
on  the  victim  that  he  perished  in  from  a  quarter 
of  an  hour  to  three  or  four  hours,  instead  of  lingering 
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on  for  a  week.  The  pain,  however,  must  have  been 
intense,  and  not  infrequently  a  prisoner  was  quite 
willing  to  plead  after  he  had  experienced  the 
pressure  for  a  short  time. 

Thus,  in  1721,  a  man  called  Spiggot  endured 
the  pressure  of  350  Ibs.  for  half  an  hour,  but  on 
the  addition  of  another  50  Ibs.  begged  to  be  allowed 
to  plead.  He  was  taken  back  to  court  in  accord- 
ance with  his  request,  and  being  tried  and  found 
guilty  was  strung  up  very  shortly  afterwards. 

In  the  same  year  Nathaniel  Hawes  sustained  a 
load  of  250  Ibs.  for  seven  minutes  ;  but,  being 
unable  to  bear  the  pressure  any  longer,  he  too 
gave  in,  and  finished  his  career  on  the  gallows. 

The  punishment  was  usually  inflicted  in  the 
following  manner,  viz.  :  The  doomed  man  was 
laid  on  his  back  on  the  ground  with  a  fair-sized 
and  rather  pointed  stone  underneath  his  back  :  a 
wooden  door,  gate,  hurdle,  or  some  similar  con- 
trivance, was  placed  on  his  chest,  and  bars  of  iron 
or  other  heavy  weights  were  then  piled  thereon. 
Sometimes  the  pressure  would  force  bones  through 
the  skin,  and  occasionally  friends  or  relations 
amongst  the  bystanders  might  shorten  the 
prisoner's  agony  by  adding  their  weight  to  the 
pile  and  so  increasing  the  pressure. 

To  give  the  judges  their  due,  they  always  did 
their  utmost  to  persuade  a  prisoner  to  plead, 
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and  to  save  him  from  this  terrible  punishment. 
In  the  year  1615,  Lord  Coke  spent  over  an  hour 
imploring  a  refractory  prisoner  to  make  the  proper 
answers  :  and  occasionally  the  judges,  out  of  pure 
tenderness  of  heart,  would  have  a  man's  thumbs 
tied  tightly  together  with  a  long  piece  of  whipcord, 
the  end  of  which  was  passed  over  a  rafter  in  the 
Court  House.  The  prisoner  was  then  jerked  up 
and  down,  whilst  explanations  were  offered  as  to 
what  he  might  expect  if  he  did  not  plead. 

Peine  Forte  et  Dure  remained  with  us  until  the 
reign  of  George  III.,  when  it  was  provided  that  the 
person  declining  to  plead  should  be  deemed  guilty, 
and  in  the  following  reign  the  Courts  were  author- 
ised in  such  a  case  to  enter  a  plea  of  "  Not  guilty," 
and  to  proceed  with  the  trial  of  the  prisoner. 

That  a  goodly  number  of  persons  suffered  under 
this  barbarous  punishment  seems  probable  from 
the  number  of  cases  in  which  it  is  referred  to 
directly  or  indirectly,  and  the  fact  that  it  is  men- 
tioned by  Coke,  Hale,  and  all  the  old  writers.  One 
of  the  yards  at  Newgate  (Press  Yard)  took  its  name 
from  the  fact  that  prisoners  were  pressed  to  death 
there. 
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XII. 

Cfce  Piliorp. 

THE  pillory  was  in  frequent  use  in  England  before 
the  Norman  Conquest  ;  and  for  many  centuries 
it  remained  a  common  instrument  of  punishment, 
both  in  this  country  and  throughout  most  European 
States.  "  No  punishment  seems  to  have  been 
"  more  thoroughly  appreciated,  admired  and  main- 
"  tained  among  mankind  as  the  perfection  of  reason 
"  than  the  pillory,  and  from  the  universality  of  its 
"  acceptance  throughout  the  world,  its  ingenious 
"  varieties  and  uniform  tendency,  it  approaches 
"  as  near  as  possible  to  a  law  of  nature." 

The  pillory  was  a  combination  of  planks  put  so 
as  to  enclose  the  head  and  hands  of  the  prisoner 
in  a  fixed  position,  and  it  was  usually  erected  on 
a  platform  in  some  conspicuous  public  place.  The 
performance  was  carried  out  at  such  an  hour  as 
was  likely  to  prove  most  convenient  to  the  spec- 
tators, and  the  intention  was  to  expose  the  prisoner 
to  the  greatest  possible  contempt  and  ridicule,  to 
rivet  the  gaze  of  the  rabble  upon  him,  and  to  render 
him  infamous. 
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In  China  and  some  other  countries  a  portable 
pillory  or  cage,  called  the  cangue,  was  used,  con- 
sisting of  a  wooden  collar,  which  the  delinquent 
was  made  to  carry  for  a  prescribed  period  and 
distance  each  day,  and  to  sleep  in  at  night. 

If  the  prisoner's  crime  was  an  odious  and  aggra- 
vated one,  he  had  a  sorry  time  of  it,  being  utilised 
as  a  species  of  "cockshy'1  for  dead  cats,  rotten 
eggs  and  brickbats,  and  occasionally  suffering  death 
or  mutilation  at  the  hands  of  an  infuriated  crowd. 
On  the  other  hand,  if  his  offence  was  a  popular 
political  one,  he  not  only  escaped  all  rough  treat- 
ment, but  received  every  mark  of  consideration, 
respect  and  kindness  from  the  mob.  Thus,  when 
Williams,  the  printer  of  the  "  North  Briton,"  was 
sentenced  and  put  in  the  pillory  for  a  political  libel, 
the  populace  greeted  him  with  acclamations,  and 
raised  £200  for  him  on  the  spot. 

Again,  Eaton,  convicted  of  an  irreligious  libel  in 
1812,  at  a  period  of  much  political  excitement, 
when  exposed  in  the  pillory,  was  received  with 
demonstrations  of  respect  and  sympathy,  the  mob 
taking  off  their  hats,  and  individuals  offering  him 
wine  and  refreshment. 

Dr.  Shebbeare,  convicted  of  a  political  libel  in 
1759,  was  allowed  by  the  Under-Sheriff  of  Middlesex 
to  be  attended  on  the  platform  by  a  servant  in 
livery,  holding  an  umbrella  over  his  head,  and  to 
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stand  without  having  his  head  and  neck  confined 
in  the  pillory.  The  Under-Sheriff  was  subsequently 
called  to  account  for  his  conduct  in  the  matter  and 
was  fined  £50  and  imprisoned  for  two  months  for 
not  performing  the  duties  of  his  office. 

The  position  of  an  unpopular  prisoner  was,  how- 
ever, very  different,  and  he  might  deem  himself 
most  fortunate  if  he  escaped  without  serious  injury, 
nor  was  the  rabble  in  any  way  impressed  by  the 
sex  or  age  of  the  victim. 

Mrs.  Beare,  in  1732,  was  convicted  of  inciting 
a  wife  to  poison  her  husband,  also  of  child-murder, 
and  was  ordered  as  part  of  her  punishment  to  stand 
in  the  pillory  on  two  market  days  at  Derby.  The 
first  day  the  populace  so  pelted  her  with  eggs, 
turnips,  and  so  forth,  that  she  disengaged  herself 
and  jumped  among  the  crowd,  when  she  was 
carried  back  to  prison.  The  second  day  of  her 
appearance,  as  soon  as  she  mounted,  she  kneeled 
down  and  begged  mercy  of  the  outrageous  mob. 
The  officers  finding  it  difficult  to  get  her  head 
through  the  hole,  pulled  off  the  head-dress  and 
found  a  large  pewter  plate  beat  out  to  fit  her  head  ; 
this  they  threw  amongst  the  people.  As  soon  as 
she  was  fixed,  such  showers  of  eggs,  turnips,  pota- 
toes, etc.,  were  thrown,  that  it  was  expected  that 
she  would  not  be  taken  down  alive.  She  lost  a 
great  deal  of  blood,  which  running  down  the  pillory, 
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a  little  appeased  the  fury  of  the  crowd.  Those  who 
saw  her  afterwards  in  the  gaol  said  she  was  such  an 
object  as  was  not  fit  to  be  looked  on. 

McDaniel  and  Berry  stood  in  the  pillory  near 

Hatton    Garden    in    1756,    and   were   so   severely 

handled  by  the  populace  "  that  it  was  with  the 

"  utmost  difficulty  that  one  of  the  Sheriffs  and  the 

"  keeper  of  Newgate   (who  stood  in  the  balcony 

"  just  by)  prevented  their  being  utterly  destroyed  ; 

'  and  so  great  was  the  mob  that  the  peace  officers 

'  found  it  impossible  to  protect  the  prisoners  from 

"  their  fury." 

Egan  and  Salmon  stood  in  the  Smithfield  pillory 
on  the  8th  March,  1756.  "  They  were  instantly 
"  assaulted  with  showers  of  oyster  shells,  stones, 
'  etc.,  and  had  not  stood  above  half  an  hour  before 
"  Egan  was  struck  dead,  and  Salmon  so  dangerously 
"  wounded  in  the  head  that  it  was  thought  impos- 
'\sible  he  could  recover." 

Whatever  punishment  prisoners  might  deserve 
from  the  law,  it  is  certain  that  they  ought  not  to  be 
killed  through  the  rage  of  the  populace.  And  we 
find  that  on  the 'nth  April,  1732,  Edward  Dalton 
and  Richard  Griffiths  were  tried  at  the  Old  Bailey 
for  the  murder  of  John  Waller  in  the  pillory,  by 
pelting  him  with  cauliflower  stalks,  etc.,  and  found 
guilty.  Both  were  subsequently  executed  at 
Tyburn. 
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Occasionally  an  inconsiderate  judge  might  de- 
prive the  mob  of  their  amusement,  and  ignore  their 
prescriptive  claim  to  utilise  the  prisoner  as  a  target. 
Thus,  in  1680,  when  Mrs.  Cellier  was  sentenced  to 
stand  in  the  pillory,  the  Sheriff  was  ordered  "  that 
"  he  take  care  .  .  .  for  a  sufficient  guard  that 
"  the  peace  may  be  kept."  It  seems,  however,  to 
have  been  most  unusual  to  afford  the  prisoner  any 
adequate  protection. 

On  one  occasion  in  the  reign  of  Queen  Elizabeth, 
the  pillory  being  in  a  somewhat  rotten  condition, 
collapsed  before  the  sentence  was  completed,  and 
the  prisoner  (who  was  left  suspended  by  his  chin 
in  mid-air)  was  in  some  danger  of  losing  his  life. 
On  his  release  the  prisoner  brought  an  action 
against  the  town  for  damages  sustained  in  conse- 
quence of  their  defective  pillory,  and  succeeded  in 
such  action. 

An  old  writer,  commenting  with  more  sense  than 
most  of  his  contemporaries  displayed,  on  the  pillory, 
says,  "  the  chief  intention  of  setting  a  criminal  in 
"  the  pillory  is,  that  he  should  become  infamous 
"  and  known  as  such  afterwards  by  the  spectators. 
"  Can  an  offender,  whose  face  is  covered  with 
"  rotten  eggs  and  dirt,  be  distinguished  so  as  to 
"  prevent  his  gaining  a  new  credit  with  those  who 
*'  have  occasion  afterwards  to  deal  with  him  ?  " 
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In  aggravated  cases  in  the  i6th  and  lyth  cen- 
turies it  was  no  uncommon  thing  for  the  prisoner 
to  have  one  or  both  of  his  ears  nailed  to  the  pillory, 
and  to  be  compelled  himself  to  pull  such  ear  or  ears 
away  when  his  time  was  up.  Sometimes  ears  were 
cut  off,  and  occasionally  each  of  the  nostrils  would 
be  slit  open  and  seared  with  a  red  hot  iron. 

When  Burton  was  cropt,  his  wife  (Dr.  Poe's 
daughter)  called  for  his  ears,  put  them  in  a  clean 
handkerchief,  and  took  them  away  with  her. 

Prynne  lost  his  first  ear  in  the  pillory  at  West- 
minster and  his  other  in  the  pillory  at  Cheapside. 

On  gth  June,  1731,  "  Japhet  Crook,  alias  St. 
"  Peter  Stranger,  was  brought  to  the  pillory  at 
"  Charing  Cross,  according  to  his  sentence  for 
"forgery.  He  stood  an  hour  thereon  ;  after  which 
"  a  chair  was  set  in  the  pillory,  and  he  being  put 
"  therein,  the  hangman  with  a  sort  of  pruning  knife 
"  cut  off  both  his  ears,  and  immediately  a  surgeon 
"  clapped  a  styptic  thereon.  Then  the  executioner, 
"  with  a  pair  of  scissors,  cut  his  left  nostril  twice 
"  before  it  was  quite  through,  and  afterwards  cut 
"  through  the  right  nostril  at  once.  He  bore  all 
"  this  with  great  patience,  but  when,  in  pursuance 
"  of  his  sentence,  his  right  nostril  was  seared  with 
"  a  red  hot  iron  he  was  in  such  violent  pain  that 
"  his  left  nostril  was  left  alone,  and  he  went  from 

the   pillory  bleeding.     He   was   conveyed   from 
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"  thence  to  the  King's  Bench  Prison,  there  to 
"  remain  for  life.  He  died  in  confinement  about 
"  three  years  after." 

Lord  Cochrane  (who  had  been  convicted  of  a 
conspiracy  to  spread  false  news)  was  sentenced  in 
1814  to  stand  in  the  pillory.  Sir  F.  Burdett,  the 
then  member  for  Westminster,  dared  the  Govern- 
ment to  proceed  with  the  sentence,  and  intimated 
that  he  would  stand  beside  Lord  Cochrane  on  the 
appointed  day.  Very  wisely  the  Government  had 
regard  to  the  then  excited  state  of  public  opinion, 
and  refrained  from  carrying  out  the  sentence. 

The  pillory  was  abolished  (except  as  to  perjury 
and  subornation  of  perjury)  in  1816,  and  was  utterly 
abolished  in  1837.  When  the  Bill  was  brought 
into  Parliament  to  abolish  it,  Lord  Ellenborough 
said  it  had  existed  since  1269,  and  was  most  admir- 
able for  perjury  and  fraud,  and  he  and  Lord  Eldon 
resolutely  defended  it. 

Bavaria  rejoiced  in  a  law  (which  was  in  force 
until  some  60  or  70  years  ago)  under  or  by  virtue 
of  which  a  prisoner,  capitally  convicted  of  certain 
peculiarly  atrocious  crimes,  could  be,  and  often 
was,  sentenced  to  be  exposed  for  half  an  hour  in 
the  pillory  before  his  execution  took  place.  If  a 
Bavarian  crowd  at  all  resembled  an  English  one, 
the  executioner's  \york  must,  one  would  imagine, 
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have  often  been  performed  for  him  long  before  the 
half  hour  had  elapsed. 

Some  countries  appear  to  have  indulged  in  a 
revolving  pillory,  wherein  several  prisoners  were 
confined  at  the  same  time.  This  arrangement 
afforded  far  more  scope  and  interest  to  the  crowd  ; 
though  the  picture  of  a  rabble,  carefully  collecting 
and  saving  their  missiles  until  their  own  particular 
victim  came  round  again,  may  not  perhaps  appeal 
to  us  in  the  present  day  as  an  example  of  the  most 
enlightened  form  of  justice. 
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XIII. 

Benefit  of  Clergy. 

IN  mediaeval  England  the  ecclesiastics  were  very 
powerful.  They  possessed  almost  a  monopoly  of 
the  country's  brains.  They  were  passing  rich. 
They  occupied  the  highest  positions  in  the  State  ; 
and  their  office  inspired  veneration  and  respect. 
Until  the  reign  of  Henry  VIII.  the  Lord  High 
Chancellor  of  England  was  always  a  bishop  ;  and 
spiritual  advice  on  lay  matters  counted  for  much 
in  the  business  of  the  country.  In  old  charters 
and  Acts  of  Parliament,  Bishops  were  frequently 
named  before  the  lay  peers  :  and,  when  a  concession 
was  made,  or  a  privilege  was  granted  by  the  King, 
the  bishops  and  abbots  were  nearly  always  the 
persons  to  benefit  thereby. 

If  the  ecclesiastics  had  not,  during  some  four  or 
five  centuries,  suffered  from  "  swelled  head  "  they 
would  have  been  more  than  human  and  one  can 
readily  understand  their  frame  of  mind  when  they 
claimed  that  the  criminal  courts  (presided  over  by 
mere  laymen)  should  be  denied  jurisdiction  over 
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offences  committed  by  priests  ;  and  that  such 
priests  should  be  answerable  only  to  their  bishops 
in  the  Courts  Christian. 

Trial  in  a  criminal  court  usually  resulted  in  the 
conviction  of  the  wrongdoer.  Trial  in  the  Courts 
Christian  was  in  the  nature  of  a  whitewashing 
entertainment.  Small  wonder  that,  so  soon  as  the 
clerics  had  carried  their  point,  every  prisoner  with 
complete  unanimity  claimed  to  be  a  priest,  or  at 
the  very  least  a  verger  or  otherwise  in  ecclesiastical 
employ.  The  judges  were  bewildered.  To  whom 
should  they  grant  the  benefit  of  their  clergy  ?  How 
should  they  ascertain  who  was  entitled  to  such 
benefit  ?  Must  they  adjourn  a  trial  or  postpone 
sentence  for  an  alleged  priest  to  go  home  and  hunt 
up  his  orders  ?  Were  they  to  wait  while  some 
door-keeper  procured  evidence  of  identity  and 
was  not  the  church  seeking  to  encroach  more  and 
more  on  the  lay  jurisdiction  ?  Some  rough  and 
ready  method  of  settling  the  question  must  be 
found  ;  or  the  greater  part  of  their  existence  would 
be  employed  in  adjudicating  on  claims  to  oust  their 
own  jurisdiction. 

After  much  cogitation  it  was  decided  that,  as  the 
clergy  were  about  the  only  people  in  the  kingdom 
who  could  read,  the  capacity  or  the  incapacity  to 
read  must  govern  the  prisoners  fate.  At  every 
gaol  delivery  the  Bishop  granted  an  authority 
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under  his  seal  to  some  dignitary  of  the  Church  to 
attend  and  adjudicate  on  claims  to  be  able  to  read. 

The  prisoner  put  forward  his  claim  after  convic- 
tion ;  and  the  judge  then  handed  him  a  psalter, 
"  and  turneth  to  what  place  he  will.  The  prisoner 
"  readeth  so  well  as  he  can  (God  knoweth  some- 
"  times  very  slenderly)  and  he  (the  judge)  asketh 
"of  the  bishop's  commissary,  Legit  ut  clericus  ? 
*'  The  commissary  must  say  legit  or  non  legit,  for 
"  these  be  words  formal,  and  our  men  of  law  be 
"  very  precise  in  their  words  formal  :  If  he  say 
"  legit  the  judge  proceedeth  no  more  to  sentence 
"  of  death  ;  if  he  say  non  the  judge  proceedeth 
*'  forthwith  to  sentence." 

How  anxiously  the  poor  wretch,  spelling  and 
stumbling  through  a  verse  of  the  psalter,  must  have 
waited  for  the  commissary's  verdict  !  Was  he 
allowed  his  clergy,  he  was  retried  before  the  Bishop. 
Having  been  already  convicted  before  a  lay  judge, 
or  perhaps  having  even  confessed  his  guilt,  he  now 
swore  that  he  was  innocent.  He  called  eleven 
friends,  termed  compurgators,  who  gave  evidence 
as  to  his  noble  character,  no  witnesses  for  the  pro- 
secution were  called.  There  was  no  cross-exami- 
nation— an  acquittal  was  a  foregone  conclusion. 

It  was  an  indictable  offence  to  teach  a  felon  to 
read  so  as  to  save  his  life  :  and  in  1383  the  Vicar  of 
Round  Church,  Canterbury,  was  tried  "  for  that 
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'  by  the  license  of  the  jailer  there  he  had  instructed 
'  in  reading  one  William  Gore,  an  approver,  who 
'  at  the  time  of  his  apprehension  was  unlearned." 

And  now  once  again  questions  arose  between  the 
lay  judges  and  the  clergy.  The  judges  felt  that 
they  were  well  rid  of  any  scoundrel  who  could  read, 
and  whom  the  church  would  claim.  But  the  church 
began  to  have  some  glimmering  idea  of  what  was 
due  to  the  State  :  and  on  occasion  the  commissary 
might  object  to  take  over  a  desperate  cut-throat. 
Thus  in  1455,  the  Archdeacon  of  Westminster 
Abbey  refused  a  felon  who  read  fluently.  And, 
again,  in  1481,  the  Bishop  himself  declared  of 
another  felon,  who  read  well  and  audibly  in  the 
presence  of  the  whole  court,  "  non  legit  ut  clericus 
for  divers  considerations."  What  was  to  be  done 
with  a  man  obviously  entitled  to  his  clergy,  but 
whom  the  Bishop  would  not  have  ?  Sometimes 
the  prisoner  was  remanded  until  a  more  obliging 
bishop  or  commissary  would  take  him  over  ;  but 
generally  he  was  strung  up  without  delay. 

It  was  always  possible  that  a  tender-hearted 
commissary  might  go  to  the  other  extreme,  and 
report,  contrary  to  the  fact,  that  an  illiterate 
prisoner  could  read.  In  1666,  Chief  Justice 
Kelynge  rebuked  a  commissary  very  severely  for 
this  offence,  telling  him  "  that  he  had  unpreached 
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more  that  day  than  he  could  preach  up  again  in 
many  days,"  and  fining  him  five  marks. 

By  a  statute  passed  in  the  fourth  year  of  Henry 
VII.  no  person  (other  than  a  priest)  was  to  be 
admitted  to  the  benefit  of  his  clergy  a  second  time, 
and  on  the  first  and  only  occasion  on  which  the 
ordinary  layman  might  claim  the  privilege  he  was 
to  be  burnt  with  a  hot  iron  on  the  brawn  of  his 
left  thumb.  His  arm  was  held  tightly  in  a  strap 
affixed  to  the  dock,  whilst  the  jailer  pushed  home 
the  hot  iron.  This  iron  impressed  either  the  letter 
"  M  "  or  the  letter  "  T  "  (according  to  the  nature 
of  the  crime)  on  the  prisoner's  hand.  There  it 
was  so  indelibly  marked  that  never  again  could  he 
pose  as  a  first  offender. 

Priests  continued  to  be  entitled,  without  brand- 
ing, to  as  many  offences  as  they  liked  :  but  they 
must  on  each  occasion  produce  their  orders.  And 
by  i  Edward  VI.,  c.  12,  peers  were  allowed  the 
benefit  of  their  peerage  (equivalent  to  the  benefit 
of  clergy)  for  one  offence,  without  being  burnt  in 
the  hand,  although  they  could  not  read.  One 
of  the  few  cases  in  which  the  benefit  of  the  peerage 
was  claimed  occurred  in  connection  with  a  cause 
celcbre,  the  short  outlines  of  which  are  as  follows  : 

Miss  Chudleigh  (a  girl  of  singular  beauty)  was 
appointed  maid  of  honour  to  the  Princess  of  Wales 
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in  the  reign  of  George  IV.  She  soon  had  all  the 
courtiers  at  her  feet,  and  became  engaged  (though 
the  engagement  was  a  secret  one)  to  the  Duke  of 
Hamilton.  The  latter  went  abroad  :  and  Miss 
Chudleigh's  aunt  intercepted  his  letters  to  his 
fiancee.  At  the  same  time  she  worried  her  niece 
into  marrying  Captain  Harvey,  son  of  the  Earl  of 
Bristol.  This  marriage  was  a  secret  one,  celebrated 
in  a  private  house.  And,  as  Captain  Harvey  had 
no  means  to  support  his  wife,  and  Mrs.  Harvey 
would  have  lost  her  post  as  maid  of  honour  had 
the  marriage  been  known,  it  was  essential  that  the 
secret  should  be  kept.  When  the  Duke  of  Hamilton 
returned  to  England,  and  Mrs.  Harvey  discovered 
how  she  had  been  deceived,  her  feelings  towards 
her  husband  became  very  bitter.  She  determined 
to  be  rid  of  him  ;  and  with  a  friend  called  on  the 
clergyman  who  celebrated  her  marriage.  The 
friend  engaged  the  clergyman  in  lively  conversation 
whilst  Mrs.  Harvey  abstracted  from  his  register  the 
page  containing  the  record  of  her  marriage.  Then 
Mr.  Harvey  succeeded  to  his  father's  title,  the 
Earldom  of  Bristol,  and  his  wife  restored  the  mis- 
sing page  to  the  register  whilst  the  clergyman  was 
again  occupied  in  conversation.  The  Countess's 
view  apparently  was  that,  although  her  husband 
was  a  brute,  she  would  like  to  be  able  to  claim  her 
dignity  and  position  should  occasion  arise. 
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The  Countess  (still  posing  as  Miss  Chudleigh) 
now  had  a  proposal  of  marriage  from  the  Duke  of 
Kingston  :  and  once  more  an  attempt  to  tamper 
with  the  marriage  register  was  made  ;  but  on  this 
occasion  the  attempt  failed.  Then  an  arrangement 
with  the  Earl  of  Bristol  (who  had  fallen  in  love  with 
another  lady)  was  arrived  at  :  and  the  Countess, 
with  her  husband's  consent,  commenced  a  fictitious 
action  against  him  in  the  Ecclesiastical  Court. 
This  Court  declared — material  evidence  being  sup- 
pressed— that  there  had  never  been  a  marriage  ; 
and  enjoined  the  Earl  from  calling  the  Countess 
his  wife.  Thereupon  the  Countess,  as  Miss  Chud- 
leigh, \vent  through  the  ceremony  of  marriage  with 
the  Duke  of  Kingston. 

Shortly  afterwards  the  Duke  died,  leaving  a  Will 
under  which  the  Countess  (known  as  his  Duchess) 
derived  considerable  benefit.  A  servant  who  had 
witnessed  the  Duchess's  first  marriage  with  Mr. 
Harvey  attempted  blackmail,  and  failed.  For  the 
Duchess  was  a  singularly  decided  woman,  and  had 
exhibited  her  methods  of  business,  when  pressed 
for  money,  by  interviewing,  with  a  pistol  in  either 
hand,  her  banker  in  his  private  room.  The  servant 
took  the  story  to  the  late  Duke's  relatives.  They 
determined  that  an  attempt  should  be  made  to 
upset  the  Will  :  and  as  the  first  necessary  step 
prosecuted  the  pseudo  duchess  for  bigamy.  On 
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her  trial,  in  1766,  before  the  House  of  Peers  a  story 
full  of  romance  and  full  of  legal  points  was  unfolded. 
Ultimately  the  prisoner  was  found  guilty.  She 
claimed  and  was  allowed  the  benefit  of  her  peerage 
as  Countess  of  Bristol  and  went  free.  Subse- 
quently the  courts  upheld  the  Duke's  Will  in  her 
favour. 

But   to   return   to   our  benefit   of  clergy.     For 
many   years   the   country   had   marvelled   at   the 
eccentricities    of    the    Courts    Christian,    and    the 
deliberate  and  gross  abortion  of,  what  the  bishops 
were  pleased  to  call,  Justice.     Blackstone  remarks 
on  "  the  vast  complication  of  perjury  in  this  solemn 
'  farce  of  a  mock  trial  ;    the  witnesses,  the  com- 
'  purgators,  and  the  jury,  being  all  of  them  par- 
'  takers  in  the  guilt  :    and  the  delinquent  party 
'  also,  although  convicted  upon  the  clearest  evi- 
'  dence  and  conscious  of  his  offence,  yet  was  per- 
'  mitted  and  almost  compelled  to  swear  himself 
'  not  guilty  :    nor  was  the  good  bishop  himself, 
'  under  whose  countenance  the  scene  was  daily 
'  transacted,  by  any  means  exempt  from  a  share 
"  of  it."     18  Eliz.  c.  7  enacted  that,  for  the  avoiding 
of  such  perjuries  and  abuses,  after  the  offender  had 
been  allowed  his  clergy  he  should  not  be  delivered 
to  the  bishop  :   but  upon  such  allowance  and  burn- 
ing in  the  hand  he  should  be  discharged  ;    with  a 
provision  that  the  judge,  if  he  thought  fit,  might 
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continue  the  offender  in  gaol  for  any  time  not 
exceeding  a  year. 

Throughout  this  period  women  were  refused  the 
benefit  of  clergy  since  they  were  incapable  of  being 
priests.  In  the  reign  of  James  I.  it  was  provided 
that  women  convicted  of  simple  larcenies  under 
the  value  of  io/-  should  be  burned  in  the  hand 
and  whipped,  stocked,  or  imprisoned  for  any  time 
not  exceeding  a  year.  And  in  the  fifth  year  of 
William  and  Mary  they  were  placed  on  the  same 
footing  in  all  respects  as  men  with  reference  to  the 
benefit  of  clergy. 

Five  years  later  the  legislature  deemed  burning 
in  the  hand  ineffectual,  and  accordingly  decreed 
burning  in  the  most  visible  part  of  the  left  cheek. 
But  this  statute  only  remained  in  force  for  seven 
years. 

By  5  Anne  c.  6,  as  amended  by  subsequent' 
statutes,  benefit  of  clergy  was  granted  irrespec- 
tively of  whether  the  prisoner  could  or  could  not 
read  :  the  judge  being  empowered  to  sentence 
any  person  allowed  such  benefit  to  whipping, 
imprisonment,  a  fine,  or  transportation. 

But  there  was  another  rather  curious  aspect  of 
this  benefit  of  clergy.  Treason  and  sacrilege  were 
always  outside  the  pale  ;  and  no  one,  priest  or 
lay,  was  ever  allowed  the  plea  for  such  a  crime. 
Then  gradually  the  more  serious  crimes  were 
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eliminated  from  the  clergiable  list  :  first  murder  ; 
then  arson  in  the  reign  of  Edward  I.  ;  then  burglary 
and  other  grave  offences.  So  that  little  by  little 
being  a  priest,  or  having  the  capacity  to  read, 
became  of  less  and  less  value.  Why  certain  crimes 
were  clergiable,  and  others  were  not,  is  by  no  means 
clear.  Thus,  the  special  plea  was  not  allowed  in 
cases  of  robbery  in  a  dwelling-house  after  the  reign 
of  Henry  VIII.  :  but  such  plea  availed  for  robbery 
from  the  person  up  to  the  reign  of  Elizabeth  and  for 
robbery  on  a  private  footpath  until  the  reign  of 
George  II.  The  probable  explanation  is  that  when- 
ever the  legislature  considered  a  particular  crime 
they  put  that  crime  outside  the  pale  :  and  that  the 
prisoner's  fate  depended  in  a  great  measure  on 
whether  Parliament  had  or  had  not  dealt  with  his 
special  offence  within  recent  years.  When  benefit 
of  clergy  was  disallowed  there  was  only  one  penalty, 
death. 

The  tendency  was  always  towards  severity  ; 
with  the  result  that  in  1825  there  were  160  capital 
offences  for  which  benefit  of  clergy  could  not  be 
claimed  ;  although,  some  six  centuries  earlier,  in 
only  two  out  of  the  160  would  the  plea  have  been 
refused.  In  other  words,  as  civilisation  advanced 
our  punishments  became  more  and  more  cruel  and 
blood-thirsty,  until  the  climax  was  reached  in  the 
Nineteenth  Century. 
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Benefit  of  clergy  was  laid  to  rest  in  the  seventh 
year  of  George  IV.,  and  the  benefit  of  peerage  went 
by  the  board  in  the  fifth  year  of  Queen  Victoria.  In 
the  meantime,  owing  to  the  exertions  of  Sir  Samuel 
Romily,  and  in  opposition  to  the  views  of  the  judges, 
the  severities  of  our  penal  code  were  relaxed. 
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XIV. 

forest  £aiu. 

A  FOREST,  in  the  legal  acceptation  of  the  word,  was 
"  a  certain  territory  or  circuit  of  woody  grounds 
"  and  pastures,  known  in  its  bounds,  and  privileged 
' '  for  the  peaceable  being  and  abiding  of  wild  beasts 
"  and  fowls  of  forest,  chase,  and  warren,  to  be  under 
"  the  King's  protection  for  his  princely  delight  ; 
"  replenished  with  beasts  of  venery  or  chase,  and 
"  great  coverts  of  vert  for  succour  of  the  said 
"  beasts  ;  for  preservation  whereof  there  are 
"  particular  laws,  privileges,  and  officers  belonging 
"  thereunto." 

Beasts  of  the  forest  were  the  hart,  hind,  hare, 
boar,  and  wolf  :  of  the  chase  the  buck,  doe,  fox, 
marten,  and  roe  :  whilst  the  beasts  and  fowls  of 
the  warren  were  the  hare,  coney,  pheasant,  par- 
tridge, quail,  etc. 

Forests  and  chases  differed  from  parks  in  not 
being  enclosed  by  walls  or  palings.  A  subject 
might  own  a  chase  :  but  only  the  king  could 
possess  a  forest.  A  chase  or  park  was  not  governed 
by  the  forest  laws. 
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Manwood  (the  great  authority  on  Forest  Law) 
says  that  "  the  ancient  lawes  of  this  realme  having 
"  alwaies  had  a  speciall  regard  unto  the  continuall 
"  studie  and  care  that  kings  and  princes  have  in 
"  great  and  weightie  affaires  of  matters  of  com- 
"  monweale,  for  the  good  of  their  subjects,  whereby 
' '  they  are  oftentimes  wearied  with  the  toyle  of  the 
"  same  ;  in  respect  thereof  the  same  lawes  have 
"  given  unto  them  divers  royall  prerogatives  of 
"  most  noble  and  princely  pleasures  to  recreate 
"  themselves  withall,  to  put  away  from  them  the 
*'  remembrance  of  their  laboursome  toyle.  Amongst 
"  which  prerogatives  the  royall  prerogative  of  the 
"  libertie  of  a  forest  is  not  the  least.  For  a  forest 
"  both  is  and  hath  been  alwaies  accounted  a 
"  franchise  of  such  noble  and  princely  pleasure, 
"  that  it  is  not  incident  unto  any  subject  of  the 
"  realme  to  have  the  same,  but  only  unto  the 
"  crowne  and  royall  dignitie  of  a  Prince." 

Our  Saxon  kings  appear  to  have  owned  forest 
lands  and  to  have  indulged  in  the  pleasures  of  the 
chase.  But  until  Canute  ascended  the  throne  no 
terrifying  or  draconian  code  of  laws  had  been 
enacted  for  safeguarding  wild  animals  and  punish- 
ing trespassers.  The  king  hunted  as  a  private 
individual  on  his  crown  lands  :  and  the  poacher 
on  the  royal  preserves  would  seem  to  have  been, 
at  any  rate  in  theory,  in  no  worse  and  in  no  better 
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position    than   the   poacher   on   ordinary   private 
property. 

Canute  (whilst  quite  willing  and  anxious  that 
his  subjects  should  hunt  on  their  own  lands)  pub- 
lished in  or  about  the  year  1016  laws  for  the  pro- 
tection of  his  own  forests,  whereby  special  offences 
were  created,  and  special  judges  and  other  officers 
were  appointed.  As  a  specimen  of  the  punish- 
ments inflicted,  it  may  be  mentioned  that  a  freeman 
who  assaulted  a  verderor  (at  that  date  a  kind  of 
superior  keeper)  became  a  slave,  whilst  a  slave 
committing  such  an  assault  had  his  right  hand 
chopped  off  :  both  suffered  death  for  a  second 
offence.  He  who  hunted  a  deer  so  as  to  make  him 
pant  was,  if  a  freeman,  grievously  fined,  and  if  a 
slave  flayed  alive. 

But  the  poacher  poached  with  his  eyes  open  : 
and  as  yet  the  forest  laws  were  by  no  means  intoler- 
able to  adjoining  owners.  Such  laws  were  under 
the  Norman  Kings  to  become  far  worse  before  they 
became  any  better. 

William  I.  is  said  to  have  "  loved  the  deer  as  if 
he  had  been  their  father."  He  and  his  immediate 
successors  increased  the  severity  and  cruelty  of  the 
punishments  (loss  of  right  hand,  or  of  both  eyes, 
or  of  manhood,  was  not  uncommon)  ;  created  a 
whole  army  of  officials  ;  and  afforested  huge  tracts 
of  land.  Before  the  close  of  the  Conqueror's  reign 
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he  owned  68  forests,  13  chases,  and  781  parks. 
The  Norman  Kings  simply  made  a  forest  or  in- 
creased the  size  of  existing  forests  wherever  and 
whenever  they  pleased,  until  it  seemed  as  though 
they  were  striving  to  reduce  the  greater  part  of  the 
country  into  a  huge  preserve.  "  Down  to  King 
"  John  every  one  of  the  said  kings  did  daily  increase 
"  and  make  more  new  forests  and  more  in  the  lands 
"  of  their  subjects  to  the  great  hindrance  and  im- 

'  poverishment  of  their  subjects."  Did  your  land 
adjoin  on  a  forest,  you  might  wake  up  one  morn- 
ing to  find  your  property  had  been  included  in 
such  forest.  Remedy  there  was  none  :  "  For  after 
"  the  same  "  (your  property)  "  was  afforested  the 
"  pastures  and  profits  of  the  lands  were  devoured 
' '  by  the  wild  beasts  of  the  king  without  any  recom- 

'  pense  for  the  same." 

If  you  resided  within  the  forest,  and  cut  down 
some  undergrowth  so  as  to  convert  your  own 
private  land  into  pasture  you  committed  the 
offence  of  assart.  To  encroach  on  the  forest  in 
any  way  involved  you  in  -purpresture.  If  you  etit 
do\vn  or  injured  a  tree  your  crime  was  vert.  Whilst 
the  non  repair  of  a  bridge  on  your  own  property, 
the  erection  of  a  mill  thereon,  or  fishing  in  your 
own  stream  without  warrant,  was  a  nuisance.  And 
in  each  and  every  case  you  would  be  adequately 
fined. 
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But  even  if  you  were  not  a  freeholder  residing 
within  the  forest,  proximity  thereto,  was  no  distinct 
advantage.  On  a  cold  winter's  day  the  officials 
might  suddenly  enter  on  your  land  and  cut  down 
and  remove  your  wood  to  provide  shelter  for  the 
deer.  Was  there  a  gap  in  your  park  so  that  wild 
animals  could  enter  therein,  you  must  answer  in 
court  for  your  neglect.  Did  a  forester  raise  the 
"  hue  and  cry  "  in  pursuit  of  some  malefactor,  you 
must  on  the  instant  join  in  the  chase  and  help  in 
the  capture.  If  the  wretch  was  chased  through  a 
township,  and  the  inhabitants  did  not  exert  them- 
selves properly,  the  entire  township  was  had  up 
and  fined. 

Dogs  kept  within,  or  within  the  neighbourhood 
of,  a  forest  were  required  to  be  mutilated  to  prevent 
their  chasing  the  deer.  In  the  reign  of  Canute  "  no 
mean  person  "  was  allowed  to  have  a  greyhound  : 
and  those  who  did  possess  greyhounds  and  who 
resided  within  10  miles  of  a  forest  were  compelled 
by  law  to  cut  the  dogs  legs  at  the  knees  in  the 
presence  of  the  Verderors.  Mastiffs  were  lawed 
or  expediated  ' '  by  setting  one  of  the  forefeet  upon 
"  a  piece  of  wood  eight  inches  thick  and  a  foot 
"  square,  and  then  setting  a  chisel  of  two  inches 
"  broad  upon  the  three  claws  of  his  forefoot  to 
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There  were  whole  armies  of  officials,  insuffi- 
ciently paid,  exercising  oppression  and  extortion 
by  virtue  of  their  office,  and  expecting  to  live  on 
any  whom  they  could  terrorise. 

The  country  groaned  under  these  oppressions, 
until  in  the  year  1224  the  Charta  de  Foresta  was 
extracted  from  Henry  III.,  to  be  subsequently  con- 
firmed by  Edward  I.  Under  this  charter  the 
lands  newly  afforested  by  the  Norman  Kings  were 
disafforested,  the  number  of  forest  officials  was 
reduced,  and  some  of  the  more  glaring  iniquities 
were  removed.  The  tenth  clause  of  the  charter 
abolished  death  and  mutilation  for  killing  a  deer, 
and  substituted  therefor  a  "  grievous  fine,"  or,  if 
the  prisoner  had  no  money,  and  could  find  no 
sureties,  imprisonment  for  a  year  and  a  day  fol- 
lowed by  abjuration  of  the  realm. 

It  is  charged  against  the  under  officials  in  the 
Charta  de  Foresta  that  they  were  guilty  of  Scot- 
Ale.  The  interpretation  whereof  is  that  such  under 
officials  set  up  public  houses  wherein  they  brewed 
bad  beer,  which  the  inhabitants  from  sheer  fright 
paid  for  at  exorbitant  rates.  It  also  seems  fairly 
obvious  that  these  under  officials  insisted  on  gifts 
both  in  money  and  kind  :  and  it  was  sought  to 
stop  these  impositions. 

The  officials  in  charge  of  the  forest  were  : 
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(1)  The  Lord  Justice  in  Eyre,  usually  a  nobleman 

of  great  position  and  power,  but  with  little 
or  no  knowledge  of  law.  He  presided  at  a 
court  called  the  High  Court  of  the  Lord 
Justice  in  Eyre  of  the  Forest  once  in  every 
three  years.  Occasionally  a  trained  lawyer 
might  sit  with  the  Lord  Justice  as  an 
adviser. 

(2)  Verderors,  from  and  after  the  Norman  Conquest 

men  of  standing,  who  exercised  the  following 
judicial  functions,  viz.  : 

(a)  They  presided  at  the  Court  of  Woodmote  or 

Attachments,  held  once  in  40  days,  where 
they  had  jurisdiction  over  trifling  offences. 

(b)  They  presided  at  the  Court  of  Swanimote, 

held  three  times  a  year,  with  the  free- 
holders residing  within  the  forest  as  a 
jury. 

(c)  When  informed  that  a  wild  animal  had  been 

slain,  they  must  inquire  by  the  oath  of 
good  and  lawful  men  upon  view  of  the  dead 
body  as  to  the  cause  of  death,  and  must 
certify  to  the  Lord  Justice  in  Eyre  the 
result  of  the  inquiry.  They  must  also 
hold  such  an  inquiry  in  the  case  of  a 
wounded  animal,  j. 
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(3 )  Regarders,  appointed  by  letters  patent  to  view 

and  inquire  concerning  all  offences  in  the 
forest.  If  the  under  officials  were  in  any 
way  negligent,  or  in  the  language  of  the  time 
"  took  no  good  regard  "  to  the  forest,  or  if 
the  animals  or  the  forest  itself  were  impro- 
perly cared  for,  a  writ  was  promptly  issued 
to  the  sheriff  to  summon  twelve  regarders 
who  should  inquire  concerning  such  delin- 
quencies and  ascertain  who  was  at  fault. 

(4)  Foresters  whose  duty  it  was  to  preserve  the 

vert  and  venison,  to  attend  upon  the  wild 
beasts  within  their  bailiwick,  and  to  attach 
offenders.  A  few  of  the  principal  crimes 
justifying  immediate  arrest  were — 

(a)  Dog   draw. — When  a  man  had  wounded  a 

beast  and  was  chasing  it  with  his  dog. 

(b)  Stable  stand. — The    poacher    was    observed 

standing  ready  to  shoot. 

(c)  Back  brace. — An  animal  had  been  slain  and 

the    slayer   was    discovered    carrying   his 
victim. 

(d)  Bloody  hand. — A  man  was  seen  to  behave  in 

a  suspicious  manner,  and  he  had  blood  on 
him. 
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(5)  Woodmen          "] 

(6)  Walkers  J-  and  other  minor  officials. 

(7)  Underkeepers  J 

Against  such  an  array  even  Robin  Hood  and  his 
merry  men  must  at  times  have  been  hard  put  to  it. 

In  the  good  old  days  forestry  was  a  fine  art  :  and 
a  whole  dictionary  was  needed  to  describe  the 
animals,  their  lives  and  habits. 

When  their  fancies  lightly  turned  towards 
thoughts  of  love,  the  roe  went  to  his  turne,  the  fox 
to  his  clicketting,  the  hart  or  buck  to  rut,  and  the 
wolf  to  his  match  or  his  make. 

Your  forester  said  that  the  hart  harboureth  and 
belloweth  ;  the  buck  lodgeth  and  groaneth  ;  the 
roe  beddeth  and  belleth  ;  the  hare  is  seated  and 
tappeth  ;  the  fox  kenneleth  and  barketh  ;  and  the 
wild  boar  freameth. 

The  harts  and  hinds  were  found  in  herds  ;  the 
bucks  in  leases  ;  the  roes  in  bevies  ;  the  martens 
in  richesses  ;  the  foxes  in  leashes  ;  and  the  wolves 
in  routs. 

The  wolf  had  a  stearne  for  a  tail  ;  the  buck  a 
single  ;  the  boar  a  wreath';  the  hare  a  scat  ;  and 
the  fox  a  bush  or  holy  water  sprinkle. 

A  one  year  old  buck  was  a  fawn  ;  at  two  he 
became  a  pricket  ;  at  three  a  sorel  ;  at  four  a  sore  ; 
at  five  a  buck  of  the  first  head  ;  and  at  six  he  was 
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full  grown.  A  roe  started  as  a  kid  ;  he  was  then 
a  gyrle  ;  a  hemuse  ;  a  roebuck  of  the  first  head  ; 
and  lastly  a  fair  roebuck.  Whilst  a  hart  before 
reaching  maturity  became  in  turn  a  hindcalf  ;  a 
brocket  ;  a  spayard  ;  a  staggard  ;  and  a  stag. 
The  young  pig  was  first  a  pig  of  the  sounder  ;  then 
a  hog  ;  a  hogsteare  ;  a  boar  ;  and  a  sanglier. 

You  followed  the  boar's  movements  by  his  tract 
or  treading  ;  the  hart's  by  his  slot  ;  and  the  buck's 
by  his  view. 

A  hart  that  was  hunted  by  the  king  and  escaped 
was  thereafter  known  as  a  hart-royal.  Did  he 
provide  his  sovereign  with  a  sufficiently  exciting 
run,  and  was  he  driven  out  of  the  forest  so  far  as 
to  make  his  return  doubtful,  a  royal  proclamation 
was  issued  that  he  might  safely  come  back,  and 
that  no  person  should  presume  to  hunt  or  hurt  him. 
Divers  officers  were  told  off  to  nurse,  entice,  or  drive 
him  back,  to  his  original  home  :  and  there  arrived 
he  abode  under  the  king's  protection  and  assumed 
the  title  or  dignity  of  a  "  Hart-Royal  Proclaim'd." 
To  slay  such  a  beast  involved  the  direst  penalties. 

Lest  any  nobleman,  travelling  on  affairs  of  state, 

should  be  pressed  for  sustenance,  it  was  provided 

that    "  whatsoever    archbishop,    bishop,    earl,    or 

'  baron,    coming    to    us    at    our    commandment, 

'  passeth  by  our  forest,  it  shall  be  lawful  for  him 

"  to  take  and  kill  one  or  two  of  our  deer,  by  view 
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"  of  our  forester,  if  he  be  present,  or  else  he  shall 
"  cause  one  to  blow  an  horn  for  him,  that  he  seem 
"  not  to  steal  our  deer  ;  and  likewise  they  shall  do 
"  returning  from  us  as  it  is  aforesaid." 

On  the  whole,  each  sovereign  from  Henry  III.  to 
James  I.,  seem  to  have  observed  the  provisions 
of  the  Charta  de  Foresta,  or  at  least  not  to  have 
flagrantly  transgressed  the  same.  But  Charles  I. 
returned  to  the  practice  of  the  Norman  Kings  and 
afforested  large  tracts  of  his  subjects  lands.  Charles 
was  an  expert  at  raising  money  to  which  he  was  not 
legally  entitled  :  and  it  occurred  to  him  that,  by 
increasing  the  size  of  his  forests,  offences  would 
become  more  numerous,  and  substantial  fines  would 
enrich  his  coffers.  In  1632  the  Earl  of  Holland,  as 
Chief  Justice  in  Eyre,  did  his  duty  by  the  king,  and 
imposed  ample  fines  on  the  faithful  lieges.  Then 
Parliament  took  a  hand  in  the  game  :  and,  by  the 
16  Car.  I.  Cap  16,  the  extent  of  the  royal  forests 
was  fixed  according  to  their  boundaries  in  the  2Oth 
year  of  James  I.  :  and  it  was  further  declared  that 
no  place  was  to  be  thereafter  accounted  a  forest 
where  forest  courts  had  not  been  held  within  60 
years  before  the  first  year  of  the  reign  of  Charles. 

There  was  no  very  serious  attempt  to  revive  the 
forest  laws  or  courts  when  Charles  II.  ascended  the 
throne  or  subsequently.  And  by  a  statute  passed 
in  1827  the  Charta  de  Foresta,  and  divers  Acts  of 
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Parliament  dealing  with  forest  laws  and  penalties 
were  all  repealed. 

It  might  perhaps  have  afforded  but  slight  con- 
solation to  our  ancestors,  struggling  against  the 
royal  encroachments,  to  know  that  their  descend- 
ants would  benefit  by  those  same  encroachments  ; 
and  that  various  forests  (such  as  Epping  Forest 
and  the  New  Forest )  to  them  a  source  of  dread  and 
annoyance  would  be  to  us  a  boon  and  a  pleasure. 
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XV. 

Deodands. 

"  What  moves  to  death,  or  kill'd  the  dead, 
Is  deodand,  and  forfeited." 

A  DEODAND  (from  the  Latin,  Deo  dandum,  given 
to  God)  was  the  personal  chattel  which  occasioned 
a  man's  death  without  the  default  of  another,  as 
well  as  the  instrument  with  which  murder  was 
committed.  Deodands  were  forfeited  to  the  King 
to  be  applied  by  him  in  pious  uses  :  but  not  infre- 
quently the  King  granted  his  rights  or  part  of  his 
rights,  within  certain  areas  to  individual  subjects. 
There  are  two  theories  as  to  the  origin  of  deo- 
dands ;  one  theory  propounded  by  Blackstone  is 
*'  that  the  custom  was  originally  designed  in  the 
' '  blind  days  of  popery  as  an  expiation  for  the  souls 
"  of  such  as  were  snatched  away  by  a  sudden  death, 
"  and  for  that  purpose "  the  deodand  "  ought 
'  properly  to  have  been  given  to  holy  church  in 
"  the  same  manner  as  the  apparel  of  a  stranger 
'  who  was  found  dead  was  applied  to  purchase 
"  masses  for  his  soul."  Against  this  theory  it  is 
urged  that  there  is  no  trace  of  deodands  having  ever 
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been  applied  to  purchase  masses.  But  what 
mediaeval  king  would  willingly  part,  on  behalf  of 
some  unknown  and  deceased  subject,  with  money 
to  which  he  was  legally  entitled  ? 

The  other  theory  (based  on  the  Bible)  is  that 
the  Civil  Law,  jealous  for  the  protection  of  life, 
decreed  that  whenever  a  man  was  so  negligent  as 
to  allow  his  personal  chattel  to  occasion  another's 
death,  he  must  be  punished  by  the  forfeiture  of 
that  chattel. 

Whichever  theory  be  accepted,  it  is  not  unim- 
portant to  remember  that  this  forfeiture  was 
exacted  in  the  earliest  times,  when  men  were 
steeped  in  superstition,  when  the  offending  chattel 
was  deemed  accursed,  and  when  some  hazy  doubt 
may  have  existed  as  to  whether  such  chattel — 
animate  or  inanimate — did  not  in  some  measure 
partake  of  the  qualities  of  a  sentient  being.  The 
Jews  are  instructed  in  Exodus  xxi.,  28,  "  if  an  ox 
'  gore  a  man  or  a  woman  that  they  die,  then  the  ox 
'  shall  be  surely  stoned,  and  his  flesh  shall  not  be 
'  eaten."  In  other  words,  such  a  wicked  ox  was 
an  unclean  beast  to  be  punished.  But  why  punish 
him  by  such  a  cruel  death  unless  he  were  capable 
of  distinguishing  between  right  and  wrong,  and 
deliberately  eschewred  the  right  ?  Pure  cruelty 
simply  because  it  was  cruelty  would  not  have  been 
recommended  by  Moses. 
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It  is  not  necessary  to  conclude  that  society  was 
quite  so  backward  as  in  Andrew  Lang's  ballad  of 
Primitive  Man  : 

"  He  worshipped  the  rain  and  the  breeze, 

He  worshipped  the  river  that  flows  ; 
And  the  dawn,  and  the  moon,  and  the  trees, 
And  bogies,  and  serpents,  and  crows." 

We  may  nevertheless  assume  that  when  deodands 
first  originated  man  was  a  credulous  and  unedu- 
cated animal  ;  and  that,  if  a  tumble  from  a  cart 
or  a  falling  beam  occasioned  death,  neighbours 
might  hesitate  to  guarantee  the  cart  or  beam  as 
entirely  free  from  vice.  At  one  period  of  our 
history  if  a  man  fell  into  a  well  and  was  drowned, 
the  well  was  blocked  up,  and  there  seems  little  doubt 
that  the  reason  for  this  performance  was  the  desire 
to  prevent  any  further  crime  by  the  well. 

But  whatever  their  raison  d'etre,  deodands 
flourished  for  many  centuries,  worked  much  in- 
justice, occasioned  many  legal  arguments,  and 
were  only  laid  to  rest  within  the  last  60  years. 

In  trials  for  homicide  the  value  of  the  instrument 
occasioning  death  was  specified  in  the  indictment 
or  written  accusation  and  found  by  the  jury  :  and 
in  cases  of  accidental  death  the  coroner's  jury 
assessed  such  value.  For  unless  and  until  a  jury 
had  so  discharged  its  functions  the  King  or  his 
grantee  could  not  claim  the  deodand.  Needless 
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to  say  that  on  occasion  and  when  moved  by  com- 
passion juries  would  award  amounts  less  than  the 
real  value  of  the  chattels,  and  seeing  the  inequitable 
nature  of  the  whole  business,  nineteenth  century 
judges  were  generally  reluctant  to  disturb  the 
findings  or  to  interfere  on  behalf  of  the  lords  of 
the  franchise. 

It  was  the  Sheriff's  business  to  get  hold  of  the 
offending  chattel  or  its  value  ;  and,  if  necessary, 
he  must  distrain  for  it. 

When  a  man  was  killed  by  a  chattel  consisting  of 
several  parts,  the  first  thing  to  ascertain  was 
whether  the  chattel  was  still  or  in  motion  :  for 
different  rules  prevailed  according  to  the  circum- 
stances of  the  case.  Thus  if  Jones  tried  to  climb 
up  the  wheel  of  a  stationary  cart,  fell  and  died, 
only  the  wheel  was  forfeited  :  but,  if  Jones  was  run 
over  and  killed  by  a  cart,  the  wheel  which  actually 
touched  him,  the  cart,  the  load  thereon,  and  also 
the  horse  which  pulled  the  cart,  were  all  forfeited, 
for  they  one  and  all  "  moved  to  his  death." 

If  a  child  under  14  years  of  age  was  killed  by  a 
stationary  chattel  there  was  no  deodand.  The 
reason  for  this  rule  is  not  entirely  clear.  On  the 
one  hand  it  is  said  that  a  child  snatched  away  by 
a  sudden  death  needed  no  masses  for  the  safety  of 
his  soul.  He  had  had  no  time  to  sin.  Heaven's 
gate  was  wide  open  for  him,  with  none  to  hinder 
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his  entrance.  On  the  other  hand  it  is  suggested 
that,  a  child  was  so  always  and  entirely  in  mischief 
and  so  given  over  to  objectionable  habits  that  it 
would  have  been  impossible  to  treat  him  as  a 
rational  human  being. 

If  a  chattel  moved  to  a  child's  death  (e.g.,  if 
he  were  run  over)  then  there  was  a  deodand  ;  not 
because  but  in  spite  of  the  fact  that  a  child  was 
the  victim,  and  solely  as  an  admonishment  against 
negligence. 

Did  a  man  fall  from  a  ship  and  drown  in  a  river, 
lake,  or  canal,  the  ship  and  the  cargo  thereon  were 
both  forfeited.  But  the  owner  of  a  ship  on  the 
high  seas  was  exempt  from  the  common  law,  and 
the  accidental  death  of  members  of  his  crew  occa- 
sioned no  fine. 

Nice  questions*  had  occasionally  to  be  settled. 
When  a  man,  riding  through  a  stream,  was  thrown 
from  his  horse  and  drowned,  it  was  essential  to 
ascertain  whether  the  accident  was  due  to  the  vice 
of  the  horse  or  the  violence  of  the  stream.  In  the 
former  case  the  horse  was  a  deodand  :  but  in  the 
latter  there  was  no  penalty,  for  how  forfeit  a 
stream  ?  Similarly  there  was  no  deodand  when  a 
man,  watering  his  horse,  fell  and  was  drowned, 
unless  the  horse  had  thrown  his  master  and  so 
"  moved  to  his  death." 
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A  door  or  gate  being  affixed  to  the  freehold  were 
immune  from  forfeiture.  But  what  if  a  huntsman, 
his  horse,  and  a  gate,  all  collapsed  in  one  heap,  and 
the  man  was  picked  up  dead  ?  The  horse  was  past 
praying  for  ;  and  the  gate  (no  longer  affixed  to 
the  freehold)  must  have  gone  the  way  of  the  horse. 
When  an  industrious  bell  ringer  hung  himself  with 
the  bell  rope  on  a  Sunday  morning,  the  lord  of  the 
franchise  took  only  the  rope,  for  the  bell  again  was 
affixed  to  the  freehold. 

Should  a  tree  slay  a  man  by  falling  on  him  the 
tree  was  a  deodand  :  but  should  a  horse  throw  his 
master  against  a  tree  and  so  kill  him,  then  your 
mediaeval  lawyer  opined  that  the  horse  and  not  the 
tree  was  the  cause  of  death. 

The  farmer  rejoicing  over  his  stack  of  hay,  must 
have  been  annoyed  to  find  that  such  stack  was  no 
longer  his  own  since  a  labourer  had  fallen  from  the 
top  and  killed  himself.  The  miller  must  have 
grieved  to  learn  that  the  wheel  of  his  mill  had  slain 
some  careless  wretch,  and  was  forfeited.  Whilst 
the  owner  of  a  prize  bull  must  have  gazed  with 
compunction  at  the  bull's  victim,  realizing  that 
the  bull  now  belonged  to  another. 

Occasionally  forfeiture  occurred  in  the  most  un- 
likely manner  :  a  man,  having  stolen  a  sheep,  tied 
it  round  his  neck  to  carry  away  ;  after  some  time 
the  thief  sat  on  a  stone  about  a  foot  high  to  rest 
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himself.  Then  the  sheep  struggled,  slid  over  the 
stone  and  strangled  the  man,  thus  becoming  a 
deodand. 

Early  in  Queen  Victoria's  reign  four  persons  were 
killed  by  a  steam  engine  :  and  a  fine  of  £125  was 
imposed  in  each  case  (£500  in  all)  by  the  coroner's 
jury.  The  railway  company  thought  that  an 
instrument  moving  to  the  death  of  a  person  could 
only  do  so  once  on  any  one  particular  occasion,  and 
that  four  distinct  penalties  could  not  be  imposed 
at  one  and  the  same  time  for  a  single  accident. 
Under  these  circumstances  the  company  applied  to 
the  Queen's  Bench  Division  for  the  reduction  of  the 
fine  of  £500  to  £125.  But  the  Common  Law 
Judges  showed  no  extreme  anxiety  to  solve  the 
conundrum  thus  presented  to  them  :  and  they 
eventually  evaded  the  point  by  holding  that  the 
Company  had  adopted  the  wrong  procedure,  and 
ought — had  they  desired  to  question  the  finding 
of  the  jury — to  have  traversed  the  inquisition. 

It  was  indeed  time  to  sweep  away  this  relic  of 
mediae valism.  When  an  accident  occurred  on  a 
railway,  was  the  value  of  the  entire  train  to  be 
assessed,  and  that  value  multiplied  by  the  number 
of  victims  to  be  recovered  by  the  Crown  from  the 
Company  ?  Small  wonder  (as  pointed  out  in 
Stephens'  Commentaries)  that  the  "  manifest  un- 
"  reasonableness  and  inconvenience  as  well  as 
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"  unpopularity"  of  deodands  "called  loudly  for  their 
"  abolition.  This  improvement  was  accordingly 
"  carried  into  effect  by  9  and  10  Viet.  c.  62  ;  by 
"  which  statute  it  was  enacted  that  from  the  ist 
"  September,  1846,  there  should  be  no  forfeiture 
"  of  any  chattel  in  respect  of  the  same  having 
"  moved  to  or  caused  the  death  of  man." 
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XVI. 

Juries. 

HAVE  you,  gentle  reader,  ever  wondered  why,  up 
to  a  quite  recent  period,  juries  were  kept  without 
food  and  light,  and  carried  from  assize  town  to 
assize  town  in  a  cart,  until  they  returned  their 
verdict  ?  And  why,  at  a  still  earlier  stage  in  our 
history,  the  twelve  good  men  and  true  were  some- 
times cruelly  fined  and  imprisoned  if  their  views 
did  not  coincide  with  those  of  the  presiding  judge  ? 
Any  such  doubts  and  speculations  will  be  resolved 
by  a  short  examination  of  the  infancy  of  our  jury 
system  and  by  ascertaining  how  completely  the 
matured  and  seasoned  article  differs  from  the  raw 
material.  We  may  for  this  purpose  dismiss  from 
consideration  the  pre-Norman  and  early  Norman 
juries.  They,  like  the  giants  of  our  nursery  days, 
are  somewhat  mythical  beings,  whose  existence  is 
occasionally  denied  and  whose  performances  are 
entirely  immaterial.  Our  starting  point  shall  be 
the  reign  of  Henry  II.  That  monarch  introduced 
the  system  as  a  method  of  deciding  the  title  to  land 
in  lieu  of  the  wager  of  battle  :  and  towards  the  end 
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of  his  reign  it  was  sometimes  available  in  a  criminal 
trial  by  way  of  special  indulgence  and  on  payment 
of  a  fine  to  the  King.  Towards  the  close  of  the 
thirteenth  century  it  was  usual  in  criminal  cases, 
not  by  way  of  favour  but  as  a  matter  of  right. 

The  functions  of  the  jury  however  were  very 
different  from  those  with  which  we  are  now  familiar. 
They  were  taken  from  the  place  where  the  crime  was 
committed  or  the  dispute  arose  ;  and  they  came 
not  to  hear  evidence  but  to  give  it.  In  those  days 
England  was  sparsely  populated  :  and  every  man, 
living  within  a  radius  of  10  miles  from  another  must 
have  known  much  concerning  that  other,  his  birth, 
his  youth,  his  marriage,  his  temper,  his  business  or 
occupation,  his  disposition,  and  his  character,  any 
important  event  which  occurred  in  any  village 
would  be  fully  canvassed  in  the  immediate  neigh- 
bourhood ;  and  the  surrounding  cottagers  would 
be  the  most  suitable  persons  (when  properly  guided 
by  a  trained  mind)  to  resolve  and  declare  the  guilt 
or  innocence  of  one  amongst  their  number. 

The  jury  then  were  summoned  to  tell  the  court 
on  oath  what  they  knew  about  their  neighbour, 
and  the  facts  in  dispute  :  and  the  judge,  after 
hearing  what  they  had  to  say,  was  to  direct  them 
as  to  their  verdict.  The  Bench  was  especially 
warned  to  "  take  good  heed  in  inquisitions  touching 
"  life  and  limb,  that  they  diligently  examine  the 
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"  jurors  from  what  source  they  obtain  their  know- 
"  ledge,  lest  perad venture  by  their  negligence  in 
"  this  respect  Barabbas  should  be  released  and 
"Jesus  crucified":  a  clear  intimation  to  the 
trained  expert  that  he  must  separate  village  gossip 
and  hearsay  evidence  from  real  knowledge  of  the 
facts,  and  lead  the  jurors  to  a  sound  conclusion. 

Until  nearly  the  end  of  the  fourteenth  century 
extraneous  evidence  was  rigorously  excluded  :  and 
the  jury  (from  whom  the  prisoner's  intimate  friends, 
relations,  and  enemies  were  eliminated)  came  to  a 
decision  solely  on  their  own  knowledge,  with  the 
assistance  of  the  judge. 

In  civil  actions  where  a  deed  was  in  dispute 
the  witnesses  to  the  deed  formed  a  necessary  part 
of  the  jury  trying  the  validity  of  the  instrument, 
and,  where  the  title  to  land  was  in  question,  it  was 
the  duty  of  any  juryman  (who  was  ignorant  of  the 
facts)  to  inform  himself  thereon  before  the  case 
came  on  for  trial.  So  entirely  did  our  ancestors 
regard  the  jury  system  as  a  trial  by  witnesses,  ren- 
dered expert  by  their  local  knowledge,  that  no  man 
accused  of  poisoning  another  was  allowed  a  jury  for 
"  the  crime  was  so  secret  that  it  could  not  be  the 
"  subject  of  knowledge  by  the  country." 

But  what  if  the  jury  went  deliberately  astray 
and  when  a  neighbour  was  obviously  guilty  ac- 
quitted him  on  the  ground  of  his  popularity,  or 
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condemned  an  innocent  man  who  was  much  dis- 
liked ?  They  had  been  sworn  "  to  speak  the 
truth,"  and  they  had  violated  their  oaths.  Out- 
raged justice  could  not  allow  them  to  escape. 
What  again,  if  owing  to  some  local  feeling  or 
pressure  they  obstinately  refused  to  return  any 
verdict,  although  they  themselves  had  given  such 
evidence  that  no  sane  man  could  doubt  what  their 
decision  must  be  ?  In  the  former  case  they  had 
been  guilty  of  wilful  and  corrupt  perjury,  and 
sharp  and  immediate  punishment  by  fines  and  im- 
prisonment was  their  desert.  In  the  latter  case, 
they  must  be  kept  in  discomfort  until  such  dis- 
comfort became  so  accentuated  as  to  compel  them 
to  perform  their  duties  in  accordance  with  the 
oaths  which  they  had  taken. 

It  is  clear  that  in  the  latter  half  of  the  fifteenth 
century  extraneous  evidence  was  occasionally  ad- 
mitted, especially  in  civil  actions,  since  it  was 
expressly  decided  in  1470  that  a  verdict  must  be 
returned  even  though  no  evidence  was  adduced 
before  the  jury.  It  would  appear  that  between 
1470  and  the  reign  of  Queen  Elizabeth,  juries  were 
still  summoned  from  the  neighbourhood  of  the 
place  where  the  crime  was  committed,  or  the  cause 
of  action  arose,  as  persons  "  by  whom  the  truth  of 
the  matter  might  be  better  known  "  ;  and  that 
they  still  gave  evidence  themselves  although  the 
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judges  were  gradually  adopting  the  view  in  all 
cases  (both  civil  and  criminal)  that  if  juries  "  out 
of  their  own  disposition  "  chose  to  examine  wit- 
nesses for  their  own  further  information,  they 
might  be  permitted  so  to  do. 

Welsh  witnesses  as  a  class  were  never  pre-eminent 
for  their  veracity  :  and  one  finds  that  the  Prin- 
cipality was  favoured  with  a  special  Act  of  Par- 
liament all  to  itself  on  the  subject  of  its  perverse 
juries.  26  Henry  VIII.,  c.  4  enacts,  "  That  if  any 
4  jurors  in  Wales  do  acquit  any  felon,  murderer, 
'  or  accessory,  or  give  an  untrue  verdict  against 
"  the  King  upon  the  trial  of  any  traverse,  recog- 
"  nizance  or  forfeiture,  contrary  to  good  and 
"  pregnant  evidence  ministered  to  them  by  persons 
"  sworn  before  the  King's  Justiciar,  that,  then  such 
"  jurors  should  be  bound  to  appear  before  the 
"  Council  of  the  Marches  there  to  abide  such  fine 
"  or  ransom  for  their  offence  as  that  court  should 
"  think  fit." 

At  this  period  of  our  history  the  jury  are  referred 
to  indiscriminately  as  testes  and  juratores. 

Before  the  accession  of  James  I.  the  practice  had 
changed  ;  and  the  jury  were  no  longer  summoned 
to  give  evidence.  They  were  sworn  to  return  a 
true  verdict  "  according  to  the  evidence,"  instead 
of  being  required  "  to  speak  the  truth."  It  is  at 
this  period  too  that  the  subpoena  and  our  present 
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methods  of  compelling  the  attendance  of  witnesses 
seem  to  have  originated. 

We  shall  not  then  be  far  wrong  if  we  summarise 
the  matter  by  saying  that  between  1160  and  1350 
the  jurors  were  witnesses  who  returned  a  verdict 
on  their  own  unaided  knowledge  :  and  that 
between  1350  and  1560  extraneous  evidence  was 
gradually  admitted,  and  came  to  be  more  and  more 
fully  accepted  ;  until  a  jury  at  the  close  of  the 
sixteenth  century  was  very  similar  to,  if  not 
identical  with,  a  jury  of  the  twentieth  century. 
Its  members  were  not  only  not  supposed  to  know 
anything  of  the  facts  in  dispute  :  but  they  were 
carefully  selected  as  persons  having  an  entirely 
open  mind,  with  no  prejudices  or  views  on  the 
subject,  and  who  would  be  guided  solely  by  the 
evidence  which  they  heard. 

For  good  sound,  conservative  principles,  and  a 
dislike  of  all  varieties  of  change,  it  would  be  hard 
to  beat  the  average  lawyer.  A  system,  entirely 
reasonable  in  its  origin,  had  come  down  to  him 
whereby  an  untruthful,  corrupt,  or  contumacious 
jury  could,  in  the  interests  of  justice,  be  punished 
and  coerced.  That  system  was  now,  under  the 
altered  circumstances,  illogical  and  indefensible  : 
but  it  had  the  merit  and  respectability  of  age  ;  and, 
being  evolved  by  the  wisdom  of  our  forefathers, 
was  not  to  be  lightly  set  aside. 
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Sir  Nicholas  Throckmorton  was  prosecuted  by 
the  State  in  1567,  but  acquitted  by  the  jury  for 
want  of  sufficient  proof  to  condemn  him  :  for  this 
the  jury  were  severally  fined.  This  rigour  executed 
upon  the  jury  was  fatal  to  Sir  John  Throckmorton 
(brother  of  Sir  Nicholas)  who  was  convicted  on 
the  same  evidence  on  which  his  brother  had  been 
acquitted. 

In  1602  a  jury  were  sent  to  prison  and  fined  for 
acquitting  a  prisoner  indicted  for  murder. 

In  1653,  John  Lilburne  was  tried  for  returning 
from  banishment  and  acquitted.  The  jury  were 
summoned  before  the  Council  of  State  to  answer 
for  their  conduct,  and  were  cross-examined  as  to 
the  reasons  for  their  verdict  :  but  it  does  not  seem 
clear  that  any  punishment  was  inflicted. 

Lord  Chief  Justice  Keeling,  in  the  reign  of 
Charles  II.,  fined  each  member  of  a  jury  100  marks, 
because,  though  evidence  was  given  that  persons 
assembled  at  conventicles,  and  had  Bibles  with 
them,  the  jury  would  not  find  them  guilty  of  the 
offence  of  "  keeping  a  conventicle."  The  same 
judge  fined  each  member  of  a  jury  £5  for  finding  a 
prisoner  guilty  of  manslaughter  instead  of  murder. 

Reeling's  conduct  seems  to  have  been  called  in 
question  and  severely  censured  by  the  House  of 
Commons,  who,  in  1667,  passed  a  resolution  that 
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the  lining  or  imprisoning  of  jurors  for  verdicts  was 
illegal. 

In  1670,  on  the  trial  of  Penn  and  Meade  for  a 
tumultuous  assembly,  the  jury  who  acquitted  them 
were  fined  40  marks  each,  and  directed  to  be  im- 
prisoned until  the  fine  was  paid.  It  was  however 
subsequently  decided  that  the  punishment  was 
illegal. 

In  1688,  on  the  trial  of  Philip  Standsfield, 
in  Scotland  for  the  murder  of  his  father,  "  His 
Majesties  advocat,"  as  the  jury  were  about  to 
retire  to  consider  their  verdict,  "  protested  for 
"  an  assize  of  error  against  the  inquest,  in  the 
"  case  they  should  assoilize  the  pannal."  A 
warning  to  the  jury  that  if  they  acquitted  the 
prisoner  disagreeable  consequences  might  follow. 

Mr.  Forsyth  suggests  that  juries  were  not  infre- 
quently fined  and  imprisoned  during  the  Tudor 
reigns,  and  we  may  therefore  conclude  that,  for 
some  200  years  or  more,  they  had  a  sorry  time  of  it. 

An  old  writer  remarks  with  reference  to  these 
cases  that  "  the  juries  were  deprived  of  the  liberty 
"  of  judging  according  to  their  consciences  ;  and, 
"  instead  of  being  governed  by  proofs,  they  were 
"  to  examine  how  the  Court  stood  affected  to  the 
"  prisoners,  and  by  that  determine  their  verdict." 

It  does  not  appear  from  Howell's  "  State  Trials," 
that  juries  were  fined  or  imprisoned  for  their 
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verdicts  in  the  reign  of  James  II.  Possibly  the 
resolution  of  the  House  of  Commons  may  have 
acted  as  a  deterrent  :  but  as  a  matter  of  general 
practice  juries  seem  to  have  been  so  terrified  by 
Jeffreys  and  his  coadjutors  on  the  Bench  that  they 
were  only  too  pleased  to  escape  from  their  unen- 
viable position  by  doing  what  they  were  told. 
Some  faint  idea  of  the  manner  in  which  Jeffreys 
handled  a  jury  may  be  gathered  from  Macaulay's 
description  of  the  trial  of  Lady  Alice  Lisle  in  1685  : 
"  Jeffreys  was  beside  himself  with  fury.  .  .  He 
'  stormed,  cursed,  and  swore  in  language  which 
'  no  well  bred  man  would  have  used  at  a  race  or 
"  a  cockfight." 

On  the  accession  of  William  and  Mary  all 
attempts  at  coercion  ceased  ;  and  juries  were 
allowed  and  expected  to  decide  according  to 
their  consciences. 

As  to  the  practice  of  keeping  juries  without  food 
and  light  until  they  returned  a  verdict.  In  the 
reign  of  Henry  III.  the  judges  occasionally  added 
members  to  a  jury  unable  to  agree,  until  there 
were  twelve  jurors  that  did  agree  :  but  this  pro- 
cedure was  found  to  be  inconvenient,  since  it  some- 
times involved  the  re-trial  of  the  case  for  the  benefit 
of  the  additional  jurors,  and  so  wasted  the  judges 
time.  On  one  occasion  the  verdict  of  eleven  jurors 
was  taken,  and  the  twelfth  was  committed  to  prison 
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for  obstinacy.  But  this  verdict  was  subsequently 
set  aside  ;  and  it  was  held  that  the  proper  course 
to  adopt  under  such  circumstances  was  to  carry  the 
jury  about  in  a  cart  from  assize  town  to  assize  town 
in  the  wake  of  the  judge  until  they  chose  to  agree. 
If  they  ate  or  drank  at  all  or  had  any  eatables 
about  them,  without  the  consent  of  the  Court  and 
before  verdict,  they  were  fined,  and  if  a  litigant 
smuggled  provisions  in  to  his  supporters  on  the  jury, 
and  such  jury  subsequently  decided  in  his  favour, 
the  verdict  was  set  aside. 

On  the  introduction  of  English  laws  into  Canada 
the  Canadians  said  "  it  was  a  strange  thing  and  a 
"  hard  one  to  force  twelve  persons,  who  really  think 
"  differently  upon  a  doubtful  matter  that  is  re- 
"  ferred  to  them  for  their  determination,  to  say 
"  upon  their  oaths  that  they  are  all  of  the  same 
"  opinion,  and  to  continue  to  be  shut  up  together 
"  without  food  or  light  till  they  do  so.  This  was 
"  putting  the  decision  of  causes  into  the  power  of 
"  those  jurymen  who  had  the  strongest  constitution 
"  and  could  go  longest  without  food."  The  same 
view  has  been  adopted  in  England  within  recent 
years,  and  now  juries  are  occasionally  rather  too 
ready  to  say  they  cannot  agree,  thus  leaving  the 
unfortunate  litigants  to  the  delay,  expense,  and 
anxiety  of  a  second  trial. 
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Your  mediaeval  juryman  received  no  remunera- 
tion in  current  coin  of  the  realm  :  but  it  was  the 
custom  for  the  successful  litigant  to  "  stand  "  the 
jury  a  meal.  Of  course  this  custom  was  liable  to 
abuse,  since  one  of  the  parties  to  an  action  might 
intimate  that  if  successful  he  would  provide  the 
mediaeval  equivalent  for  champagne  and  oysters. 
In  time  the  practice  was  abolished  and  a  monetary 
payment  was  substituted  for  the  meal. 


TRANSPORTATION.  145 


XVII. 

transportation. 

UNDESIRABLE  persons  were  occasionally  given  their 
choice  by  the  King  or  the  Government  of  the  day 
between  a  voluntary  exile  or  death.  But  under 
the  English  Common  Law  no  subject  could  be 
compulsorily  banished  the  realm.  Blackstone 
points  out  that  our  Common  Law  (as  amended  by 
the  Magna  Charta  and  Habeas  Corpus  Act)  was 
so  jealous  for  the  welfare  and  protection  of  the 
King's  lieges,  that  His  Majesty  could  not  constitute 
a  man  "  Lord-Lieutenant  of  Ireland  against  his 
"  will  or  make  him  a  foreign  Ambassador  ;  for  this 
"  might  in  reality  be  no  more  than  an  honourable 
"  exile." 

There  was  apparently  only  one  statute  dealing 
with  banishment  as  banishment  and  apart  from 
transportation  ;  and  only  one  offence  for  which 
an  Englishman  could  ever  be  banished  against  his 
will.  By  i  Geo.  IV.,  c.  8,  any  person  convicted  a 
second  time  of  composing  or  publishing  libels  cal- 
culated to  bring  into  hatred  or  contempt  the  King 
or  the  Government  and  constitution  of  the  United 
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Kingdom,  as  by  law  established,  or  either  House 
of  Parliament,  or  to  excite  His  Majesty's  subjects 
to  attempt  the  alteration  of  any  matter  in  Church 
or  State,  as  by  law  established  otherwise  than  by 
lawful  means,  might  be  banished  from  the  United 
Kingdom  and  all  other  parts  of  His  Majesty's 
dominions  for  such  term  of  years  as  the  Court 
should  order.  If  the  person  so  banished  was  found 
at  large  after  40  days  he  was  to  suffer  transporta- 
tion. 

The  first  statute  dealing  with  transportation 
(passed  in  the  reign  of  Elizabeth)  included  only 
"  such  rogues  as  were  dangerous  to  the  inferior 
people,"  and  it  was  not  until  the  reign  of  George  I. 
that  any  general  transportation  Act  became  law. 
Nevertheless  it  was  no  very  unusual  practice  before 
this  Act  to  permit  a  convicted  person  to  escape 
capital  punishment  on  his  agreeing  to  accept  trans- 
portation instead.  Whether  in  actual  practice  the 
prisoner  was  always  asked  which  alternative  he 
preferred  is  perhaps  doubtful.  But  legally  he  was 
entitled  to  his  choice. 

According  to  Macaulay,  the  number  of  prisoners 
whom  Jeffreys  ordered  to  be  transported  at  the 
"  Bloody  Assizes"  was  841.  They  were  given  to 
courtiers  on  condition  that  their  place  of  exile 
should  be  some  West  Indian  island,  so  that  the 
climate  might  aggravate  their  sufferings.  The 
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convicts  were  estimated  to  be  worth,  after  payment 
of  all  expenses,  from  £10  to  £15  each  :  but  they 
were  in  such  bad  condition  on  arrival  at  their 
destination  that  it  was  considered  wise  to  fatten 
them  before  selling  them. 

4  George  I.,  cap  2,  first  conferred  a  discretion 
on  the  judge  (independently  of  the  convict's  wishes) 
to  order  his  transportation  to  America.  The 
judge's  order  acted  as  a  conveyance  or  deed  of  gift 
of  the  convict,  for  the  term  of  his  sentence,  to  the 
person  named  in  such  order,  often  the  owner  or 
captain  of  a  ship.  The  ship's  captain  or  owner 
recouped  himself  the  expenses  of  the  voyage  by 
selling  the  prisoners  on  arrival,  for  the  term  of  their 
sentence,  to  the  colonists,  and  this  appears  to  have 
been  the  regular  practice  down  to  the  War  of  Inde- 
pendence (1775),  by  which  date,  according  to  Dr. 
Lang,  about  50,000  convicts  in  the  aggregate  had 
been  shipped  to  America  "  to  be  worked  with  the 
negro  slaves  under  the  lash  of  the  overseer." 

It  is  said  that  a  wealthy  convict  could  not  in- 
frequently obtain  his  release  in  England  by  paying 
a  larger  sum  than  would  be  obtained  on  his  sale  in 
America. 

In  the  first  instance  the  colonists  seem  to  have 
been  rather  pleased  to  be  provided  with  free  labour  : 
but,  after  a  time,  the  black  slave  population  sup- 
plied most  of  the  local  wants,  and  the  English 
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felons  became  a  nuisance  and  a  danger.  Dr. 
Franklin,  a  delegate  from  Pennsylvania,  having 
remonstrated  in  vain  at  the  practice  of  trans- 
portation, inquired  whether  the  same  reasons  which 
justified  the  English  in  shipping  their  rubbish  to 
America  would  justify  the  colony  in  shipping  rattle- 
snakes to  England. 

Then  the  War  of  Independence  broke  out  ;  and, 
in  1776,  having  no  convenient  dumping  ground  for 
convicts,  Parliament  authorised  their  confinement 
in  hulks.  These  hulks  were  situate  at  Portsmouth, 
Gosport,  Devonport,  Chatham,  Woolwich  and 
Deptford.  Various  statutes  were  enacted  whereby 
confinement  in  the  hulks  was  made  a  distinct 
punishment  :  but  subsequently,  in  1783,  an  Act 
was  passed  converting  the  hulks  from  permanent 
prisons  into  places  of  temporary  confinement  after 
conviction  and  before  transportation. 

Life  in  a  hulk  was  not  all  enjoyment,  for  the 
custody  and  management  of  the  prisoners  were 
transferred  to  commercial  contractors,  who  seem 
to  have  considered  their  own  pockets  more  than 
the  interests  of  the  convicts. 

According  to  speeches  made  in  the  House  of 
Commons  in  1815,  coining  was  carried  on  on  some 
of  the  vessels  ;  in  others  there  were  manufactories 
of  skeleton  keys  and  of  indecent  toys.  Beer  was 
sold  in  the  hulks  both  by  day  and  by  night,  in 
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many  instances  for  the  profit  of  the  captain.  From 
150  to  250  convicts  were  locked  up  together  for  the 
night  :  and  none  dared  to  complain  of  illtreatment. 
No  officer  who  valued  his  life  would  go  down 
amongst  the  prisoners  after  the  hatches  had  been 
closed.  There  were  rather  more  than  600  prisoners 
on  each  hulk  :  and  during  the  year  1841  three  of 
such  prisoners  were  under  10  years  of  age.  In  the 
same  year  180  boys  under  16  years  of  age  were 
transported  to  Tasmania. 

In  1785,  a  committee  of  the  House  of  Commons 
reported  that  the  hulks  "  had  singularly  contri- 
"  buted  to  improve  the  practice  of  villainy  ;  that 
"  the  convicts  had  formed  distinct  societies  for  the 
"  more  complete  instruction  of  all  newcomers  who 
"  after  the  expiration  of  their  sentences  returned 
"  into  the  mass  of  the  community,  not  reformed  in 
"  their  principles,  but  confirmed  in  every  vicious 
"  habit." 

We  began  to  ship  our  convicts  to  New  South 
Wales  in  1788,  and  to  Van  Dieman's  Land  (Tas- 
mania) in  1803,  and  it  is  perfectly  obvious  that  the 
authorities  troubled  themselves  very  little,  if  at  all, 
about  any  evil  results  either  to  the  colonists  or  to 
the  prisoners.  An  Englishman  convicted  of  a 
crime  was  a  disgrace  to  his  country  :  and  his 
country  therefore  proceeded  to  treat  him  as  so  much 
refuse  to  be  thrown  elsewhere. 
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By  30  Geo.  III.,  c.  47,  the  Governor  or  Lieutenant 
Governor  of  a  colony  was  empowered  to  remit 
absolutely  or  conditionally  the  whole  or  any  part 
of  a  convict's  sentence,  and  in  the  early  days  of 
transportation  to  New  South  Wales  it  was  usual  to 
allow  the  better  class  of  convict,  unused  to  manual 
toil,  out  on  ticket-of-leave  almost  as  soon  as  he 
reached  the  colony.  He  was  no  good  as  a  work- 
man, and  so  no  use  to  the  country.  His  keep 
would  be  merely  an  expense  ;  and  he  was  therefore 
turned  adrift  on  ticket-of-leave  to  become,  if  he  had 
the  capacity,  a  lawyer,  editor,  or  merchant. 

Convicts  accustomed  to  manual  labour  were 
worked  in  gangs  under  supervision,  or  were  assigned 
as  labourers  or  servants  to  the  settlers.  They 
worked  for  a  definite  number  of  hours  for  their 
masters,  and  during  the  rest  of  the  day  could  work 
for  themselves.  The  main  point  was  to  adapt  them 
to  the  needs  of  the  colony  without  much  regard 
to  their  previous  crimes  or  their  reformation. 

Until  1816,  spirits  were  the  circulating  medium 
or  current  coin  of  the  country  :  and  "  it  was  no 
' '  uncommon  occurrence  for  men  to  sit  down  round 
"  a  bucket  of  spirits  and  drink  it  with  great  quart 
"  pots,  until  they  were  unable  to  stir  from  the 
spot." 

A  man  sentenced  to  transportation  for  life  was 
given  his  ticket-of-leave  at  the  end  of  eight  years, 
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and  under  all  the  circumstances  it  was  perhaps  not 
remarkable  that  there  should  often,  in  the  early 
part  of  last  century,  have  been  over  100  convictions 
per  annum  for  bush  ranging  ;  and  that  rape, 
murder,  and  attempts  to  murder  should  have  been 
as  common  in  New  South  Wales  as  petty  larcenies 
in  England.  In  1832  over  43  per  cent,  of  the 
convicts  in  Tasmania  were  found  guilty  of,  and 
punished  for,  petty  offences  by  the  local  magis- 
trates. Whilst  in  1835  in  New  South  Wales  the 
proportion  was  over  75  per  cent. 

There  were  penal  settlements  for  those  convicted 
of  very  grave  offences  :  and  such  penal  settlements 
were  perfect  hells  on  earth.  The  worst,  or  one  of 
the  worst,  was  Norfolk  Island.  A  Roman  Catholic 
priest  went  over  to  Norfolk  Island  to  perform  the 
last  rites  of  the  church  to  a  number  of  convicts 
sentenced  to  death  for  mutiny,  and  to  inform 
eleven  of  such  convicts  of  their  reprieve.  "  I  said 
"  a  few  words  to  induce  them  to  resignation,  and 
' '  then  stated  the  names  of  those  who  were  to  die  ; 
"  and  it  is  a  remarkable  fact  that,  as  I  mentioned 
"  the  names  of  those  men  who  were  to  die,  they 
"  one  after  another  dropped  on  their  knees  and 
' '  thanked  God  that  they  were  to  be  delivered  from 
"  that  horrible  place,  whilst  the  others  remained 
"  standing  mute  and  weeping.  It  was  the  most 
"  horrible  scene  I  ever  witnessed.  Those  who 
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"  were  condemned  to  death  appeared  to  be 
"  rejoiced." 

A  certain  Samuel  Terry  figures  in  the  Trans- 
portation report  for  1838  as  an  illustration  of  the 
methods  and  habits  of  the  prisoners  in  New  South 
Wales.  Terry,  whilst  still  a  convict,  set  up  a 
retail  shop,  wherein  he  sold  spirits.  He  prospered 
and  on  obtaining  his  ticket-of-leave  purchased  a 
public  house.  On  his  death,  Terry's  estate  was 
found  to  consist  of 

(a)  20,000  acres  of  land  ; 

(b)  sheep,  cattle,  etc.,  and 

(c)  investments  producing  £40,000  per  annum. 

Of  a  truth,  these  settlers  and  convicts  must  have 
known  how  to  drink  :  and  Terry  must  have  known 
how  to  charge. 

The  pardon  of  a  Governor  or  a  Lieutenant- 
Governor  did  not  rehabilitate  in  England  the 
attainted  blood  of  a  convict.  The  latter's  right  as 
a  citizen  were  in  abeyance  until  his  name  had  been 
inserted  in  the  next  general  pardon  which  passed 
the  Great  Seal.  This  rule  is  illustrated  by  a  case 
in  which  a  convict  in  between  the  two  stages  of 
pardon  brought  an  action  ;  and  lost  it  on  the 
ground  that  his  blood  was  still  attainted,  and  that 
he  had  no  legal  rights.  An  Act  passed  in  the  fifth 
year  of  George  IV.  put  an  end  to  this  anomaly. 
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In  1 8 19,  we  find  the  Clerk  of  the  court  at  Newgate 
commencing  proceedings  to  establish  his  right  to 
6/2,  in  respect  of  each  felon  taken  over  by  con- 
tractors for  conveyance  to  the  colonies.  Ap- 
parently the  only  duty  performed  by  the  clerk 
was  to  supply  the  contractors  with  the  name  and 
age  of  each  convict  ;  so  he  earned  his  money  easily. 

Rather  a  curious  case  was  decided  in  1845.  One, 
Whitehead,  was  convicted  of  stealing  in  a  dwelling- 
house  goods  of  a  less  value  than  £5  ;  for  this  the 
minimum  punishment  provided  by  Act  of  Parlia- 
ment was  ten  years  transportation.  Whitehead, 
through  some  slip  on  the  part  of  the  presiding  judge, 
was  sentenced  to  seven  years  transportation,  or 
three  years  less  than  the  statutory  minimum.  His 
punishment  was  thus  illegal  :  and,  on  a  writ  of 
error,  he  succeeded  in  getting  the  judgment  set 
aside,  and  left  the  court  a  free  man. 

Returning  from  transportation  before  the  end  of 
the  term,  or  pardon  received,  was  a  capital  felony  : 
and  there  was  a  reward  of  £20  for  the  discovery 
and  conviction  of  any  offender.  The  prosecution 
proved  the  previous  conviction  and  sentence,  and 
identified  the  prisoner.  He  was  then  sentenced 
to  death,  and  strung  up  very  shortly  afterwards. 
Dickens  in  "  Great  Expectations ''  gives  some 
details  relating  to  the  trial  and  conviction  of 
Magwitch  for  this  offence. 

ii 
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20  and  21  Viet.,  c.  3,  abolished  transportation 
and  substituted  penal  servitude  therefor.  But  for 
the  last  few  years  that  the  transportation  system 
was  in  force  the  treatment  and  management  of 
prisoners  seem  to  have  greatly  improved,  and  some 
effort  was  made  to  reform  their  characters. 
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